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Digests of Recent Opinions 


Service Of Claim 
On Executor Not 








ACTIONS IN LIEU OF PRE- 
ROGATIVE WRIT — The 30 
day limitation of R.R. 4:88-15 
(a) for initiating actions in 
lieu of prerogative writ does 
not apply to an action in lieu 





of mandamus to enforce an 
asserted right to municipal 
services. 


Digested from a per curiam 
opinion rendered Nov. 19, 1956. 
Supreme Court. Yanuzzi v Spring 
Lake. For appellants—Milton J. 


Lesnik (Lesnik & Amoscato, 
attys). For respondent—Gilbert 
Van Note. 


Plaintiffs filed this proceeding 
in lieu of the prerogative writ 
of mandamus to compel the in- 
stallation of sewer and water 
mains at the Borough’s expense 
}to serve plaintiffs’ vacant lands. 
Defendants had summary judg- 
ment and plaintiffs appeal. 

The Borough has agreed that 
in keeping with prior practice it 
will install the water mains at 
its expense but there is no agree- 
ment as to the extension of the 
sewer system. There are dis- 
ane factual issues as to the 
of 
the Borough in aeoeidions sewer 
extensions in like circumstances. 

The judgment for defendants 
was On the hypothesis that the 
pleaded right of action was 
varred by the limitation clause 
f R.R. 4:88-15(a). 

Held: Plaintiffs are seeking to 
enforce as landowners an assert- 
:d right to local services—a con- 
tinuing right, if there be any at 
all, enforceable by proceeding in 
jeu of prerogative writ. Such 

right is not lost by a failure to 
initiate the action within 30 days 
the local authority’s re- 
usal to act. This is not a pro- 
eeding to “review” formal ac- 
by municipality, but 

for “relief” in the na- 
of mandamus to compel 
performance of what is deemed 
be an enforceable govern- 
mental duty. It is not within 
fither the letter or the spirit of 
RR. 4:88-15(a). 

Reversed and remanded. 
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EXHUMATION — WORKMEN’S 
COMPENSATION — R:S. 40:21- 
30.11 and 71 relating to ex- 
humating of bodies by the 
county medical examiner on 
order of the court relate to ex- 
humation for public purposes 
and furnish no basis for ex- 
humation on an _ employer’s 
application to determine the 
cause of death. 

~—Power to order exhumation of 
bodies is in the equitable juris- 
diction of our courts but will 
not be exercised in search of 
the cause of death unless it is 
clearly necessary and there is 
reasonable probability that it 
will establish the cause. 

_ Digested from an opinion by 
rande erbilt, C.J., rendered No- 
er 19, 1956. Supreme Court 
‘effield v McDonough. For ap- 
nt—Joseph C. Paul (Henr 
L Gr ‘osman, atty). For neat, 

: ag one E. Belfatto. 

he issue is whether an en 

yer, 10 months after 
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n employee who died in the 






> of his employment, 
disinterment and autop- 
the body in an effort 
“termine the cause of death 
application was made in 
“lance on N.J.S. 40:21-30.11 and 
4 21-71. Applicant submitted an 
fadavit by a physician that he 
gud not determine the cause 
‘death from the hospital and 
r records and that autopsy 
g’uld disclose the cause, In op- 


may 
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y of +h 
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right 
tion is a property right, and the 
wrongful interference therewith 
is 


opinion said. 





position the widow submitted an Prerequisite To Suit 
affidavit from another physician 
stating his opinion of the cause 
of death, that such cause was 
discoverable from the hospital 
and other records, and that au- 
topsy at this late date would not 
disclose the cause of death. The 
application was denied. 


Effect of Existing Statutes on 
Subject Discussed 

There is n 

a creditor of 

claim with the 

Ministrator before 


a 
executor or ad- 
instituting 






Held: The statutes relied on SUt on his claim. This was the 
by appellant authorize the Su- holding of = Appellate Division 
perior or County Court to order, 1% 4 Opinion by Goldmann 
the County Medical Examiner S.J.A.D. rendered Nov. 14, 1956) 
to exhume a body and remove it / Palumbo v Collito, A-507-55. 
for autopsy. The power is dis- The glo 
cretionary with the court. These the aneenee se 
statutes, however, are part of COMm'rary, the present ation of a| 


acts concerning county medical 


examiners and defining their istrator is not a condition pre- 
powers and duties. They were Cedent to commencement of an 
intended for public purposes 2¢'10N against him on such 
only and for the protection of claim and that the only statutes 


1e subject do not 


public health, welfare and safety touching on tI 


pas a ree : impose such condition. N.J.S. 

as opposed to private rights. — 4 oe ae : 

They are part of the voli _ 3A:12-5 only prohibits actions 
e P ’ gia ce by claimants against the fidu- 


er and furnish no basis of relief 


; ba rit + »/ 5 ri ; 
for the employer. ciary without court order within 


6 months after letters are issued. 
It is silent as to the need for 
filing claims. N.J.S. 3A:24-3 to 
12 deal with the publication of 
an order to limit creditors, ac- 
ceptance or jection of claims 
filed, commencement of actions 
on claims rejected and the ef- 
fect of an order limiting credi- 
tors on claims not filed within 
the period allowed by such or- 
der. They do not stand for the 
proposition that no suit may be 
instituted by a creditor unless 
his claim is first filed with the 
fiduciary. If the fiduciary desires 
the protection of 
must obtain an order limiting 
creditors. If he does so, he may 
take advants of the protection 
afforded him the statute by} 


Jurisdiction over removal of 
interred bodies was originally in 
the ecclesiastical courts in Eng- 
land and passed to our Court of 
Chancery. That jurisdiction is 
not exercised in search of “the 
facts” as to death except in the 
rarest of cases and not even) 
then unless it is clearly neces-| 
sary and there is a reasonable 
probability that such a violation 
of the sepulchre will establish 
what is sought. On the record 
here the body was properly left 
undisturbed. 

Affirmed. 
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Agrees To Review 
Worker's Right To 


Age 





Sue Union pleading such ‘order and the | 
——. failure to file a claim within the} 
Washington — The United’ time limited prose ent such order 
State’s Supreme Court has such defense is not available to 
agreed to decide whether work- | him. 
ers may sue a union in State —s 
courts for damages caused by 
loss of employment during a Court Rules State Can't 
strike. Confiscate Money Found 
The case came from Alabama, ' 
where the State Supreme Court In Gambler's Pockets 
ruled last March 22nd that such a ae 


Tea n < pep ar nig ACON 
a suit is permissible. The high Pitteburen REA 
seized by police from 


court will schedule arguments ne 

soon on the issue. It will hand of gamblers in a personal search 

down a written opinion later. incident to a raid = dice 
The case was appealed. to the game may not be confiscated by | 
Fo oe F ; the state as contraband, the 


h court by the United Auto- 






Pennsylvania Superior court has 





























aaceaggaie Workers Union, which ;yled here. The opinion declared 
ses ann oun cae an, such money waa 
Court by an electrician Paul S a eek ee 
Pend , */ gambling operation. 

The suit involving the question, However, the court held, 
of workers suing a union stem- ™0ney found by the police raid- | 
med from a 1951 strike called ©fS om the gambling table or 
by the union at the Decatur Which they actually see a gam- 
plant of the Calumet & Hecla bler pick asl the table and 
Consolidated Copper Co., Wol- Pocket is subject to confiscation. 
verine Tube Division. The case grew out of a raid 

Russell complained that be- 0N a dice gam Montgomery 

‘ause of mass picketing and County in wl two men, Rob- 
threats of violence, he was pre- ert F. Connelly and John Bolger, 

‘ed from entering the plant, Were seized. One of the police- 
hereby losing work from July Men grabbed Connelly’s hand as 
18th to August 22nd. he tried to pocket $1,169 scooped 

Russell was awarded $10,000 UP from the dice table. 
following a jury trial in the After confiscating this sum 
State court. together with $11.50 still on the 

The union argued in the State table, the police searched the 
Supreme Court that Congress two men, taking $375 from Bol- 
has given the National Labor 8€r’s pockets and $1,209 in cash | 
Relations Board exclusive juris- plus a blank check for $147 from | 


Connelly’s. Bolger’ 


72) 


ction in this field. The court pocket mon- 


eld that the board has no ey was return as a result of | 
urisdiction to grant redress and /OWer court action. 
that Russell was entitled to it. The Superior court’s ruling| 


upheld a similar decision of the | 
lower tribunal—the Montgomery | 
County court— 
trict attorney of that county to| 
return the money taken from| 
the person of Connelly. 


“This court recognizes that the 
to pursue a lawful occupa- 


an actionable wrong,” the 





requirement that | 
decedent file a| 


claim to the executor or admin- | 


the statute, he} 


the pockets | 


ordering the dis- | Nominating Committee— 





Copy: Twenty Cents 








| An Arnalysis Of The Report Of The Legislative 


Cf The Law 


Commission To Study The Improvement 


Of Evidence 





By Hamilton F. Kean, 
Member of the N. J. Bar 


The latest step in the recent 
drive for reform of the law of | 
evidence in New Jersey, which | 
was initiated by the appoint- 
ment of the Supreme Court Com- | 
mittee on Revision of the Law of | 





issuance of the report of the 
Commission to Study the Im- 


| provement of the Law of Evi- | 
ruling was that in| dence, established pursuant to a | 
statutes to the| Joint Resolution of the Legisla- | 


| 


| ture of October 7, 1955, and pop- | | 


ularly known as the Bigelow | 
Commission.. The Bigelow com- 
mission report is the product of 
a painstaking study of almost 
nine months. It is a landmark 
on the road to reform and de- 
serves the careful consideration 
|of the Bar of this State.’ It is 
hoped that this analysis will 














State Bar Mid-Year 
Meeting Presents Full 
Program 


The New Jersey State Bar As- 
sociation this week released the 
program for its two-day Mid- 
Year Meeting to be held Decem- 
ber 14th and 15th at the Hotel 
Berkeley - Carteret in Asbury | 
Park. 


In addition to the usual num- 
erous committee meetings, re- 
ports and general business ses- 
sions, there will be a Forum on | 








| Real Property, Probate and Trust 
|Law, an address by Superior 
|Court Judge Richard J. Hughes, | 
'at the annual Junior Section Din- 
ner, an address by A.B.A. Presi- 
|dent David F. Maxwell at the 
annual Mid-Year Luncheon, a 


| discussion on the application of 


Social Security to Lawyers, meet- 


| ings of the several committees of 


the Judicial Conference at which 
there will be open discussion of 
the various Rules of Practice, 


{and entertainment by thespians 


from the Monmouth, Essex and 


| Passaic County Bar Associations. 
— Money| 


Union Bar To Honor 
Weidenburner At Annual 
Meeting: 





The Annual Meeting of the| 


{Union County Bar Association 


will be held on December 4th at 
the Elizabeth Carteret Hotel. 
Chester Weidenburner, a mem-| 


|ber of the Association and newly 


appointed U.S. Attorney for New 
Jersey, will be honored at the 
dinner held in conjunction with 
the meeting and U.S. Senator 
Clifford P. Case will be the guest 
speaker. Officers of the associa- 
tion will be elected for the en- 
suing year. 


Annual Banquet 


The Annual Banquet of the 
Association, at which the newly 
elected officers will be installed, 
will be held on January 9th, 1957 
and will also be at the Elizabeth 
Carteret Hotel. The guest speak- 
er for this occasion will be Fed- 
eral Judge Alfred E. Modarelli. 


Those nominated for office are: 
Pres.—Aaron B. Kaufman 
V. P.—John B. Stone, Jr. 
Treas.—Nathan R. Leavitt 


Trustees—Gustave P. Klein, Jr., 
J. Jerome Kaplon 
John T. Glennon 


George Perselay 
William P. Elliott and 
George F. Bartell. 


‘low Commission Re 


prove helpful in pointing to the 
most significant aspects of the 
Bigelow report. In particular, I 
shall attempt to highlight the 
|most striking differences be- 
| tween the proposals of the Bige- 
low Commission and those of 
ithe Court Committee which 
|were contained in its report of 
J 1955 which was then 
| distributed to the Bench and 
Bar of this State. It is not my 
purpose to analyze minor differ- 
ences in form and phraseology, 
but rather largely to confine the 
scope of this article to the most 
significant changes in substance. 

This article will be divided 
into two parts, the first consid- 
ering the general approach of 
the Commission, and the second 
analyzing its treatment of spec- 
ific rules. 


I. The General Approach 

A preliminary question to be 
decided by the Commissioners 
was whether a code of evidence 
was in fact desirable. The Com- 
mission “quickly came to the 
conclusion” that such a codifica- 
tion, “at least in part” would 
promote the administration of 
justice.” No widespread or or- 
ganized opposition to this view- 
point, provided such a codifica- 
tion could be made flexible*, ap- 








| pears to have arisen in New Jer- 


sey, and it now appears probable 
that some sort of codification, 
whether by statute or rule of 
court or both, will occur in the 


}near future. 


The Bigelow Commission used 
as the basis for its study the 
rules proposed by the Court 
Committee. These rules in turn 
had been based on the Uniform 
Rules of Evidence which had 
been drafted after a four-year 
study by a nationally represent- 
ative committee appointed by 
the National Conference of Com- 
missioners on Uniform State 


)Laws. The rules as drafted were 


subsequently approved by the 
National Conference, the Ameri- 
can Bar Association and the 
American Law Institute’ 

The Court Committee, in con- 
sidering the Uniform Rules, did 
not feel compelled to propose 
many formal changes in phrase- 


| ology. It recommended change 


or possible change in some 
twenty rules, and in the case of 
only about five rules were the 
changes recommended purely 
formal. Undoubtedly, one rea- 
son for the reluctance of the 
Court Committee to recommend 


|a large number of purely formal 


changes in phraseology or minor 
substantive changes was a de- 


| ference to the capabilities of the 


drafters of the Uniform Rules 
and their precursors, the draft- 
ers of the Model Code of 
Evidence, which drafters in- 
cluded most of the men re- 
cognized nationally as the lead- 
ing experts in the field. An- 
other reason may have been a 
feeling that formal changes 
could best be worked out by a 


(Continued on page 5, 


col. 1) 






provided to the Coun- 
0 i to in- 
The Commis- 
ly commended for 


which makes 
s of the 
and the 
p. 32 
rill be dealt 
with furt her below. 
% See Court Comn Bige- 


ttee Report ix.; 
rt, p. 2. 
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DIGESTS OF RECENT OPINIONS 
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BROKERS 


the broker has a 


equitable interest in the prop- | 


—A tenant by the entirety is an} 


erty to be marketed. 


“owner” within the meaning | 
of that term as used in RS. | 
25:1-9. 

—Fraud or _ misrepresentation 
by the owner not relating to 
the requirement of a writing 
under R.S. 25:1-9 is insufficient | 
to remove the bar of the stat- 
ute against recovery on an oral | 
agreement. 

FRAUD — BROKERS — A bro-| 
ker may maintain an action in 
deceit for damages against an 
owner for misrepresenting his 
power to sell though the bro- 
kerage agreement was oral. 
Digested from an opinion by | 

Burling, J., rendered Nov. 16,| 

1956. Supreme Court. Seblesinger | 

v Wilson. For plaintiff—Alan V.| 

Lowenstein (Lowenstein, Del | 

Tufo & Callahan, attys. Howard | 

T. Rosen on the brief). For de- | 

fendant — Charles L. Bertini} 

(Robert K. Hartmann on the! 

brief). | 
Defendant entered into an oral | 

agreement with plaintiff where- | 
by plaintiff undertook for a com- | 
mission of 10% to procure a pur- | 
chaser for certain lands which | 


latest rate 
penannum 


| 

| 

| 

} 

wy /- | 
0 | 

| 

} 

| 





Funds Insured up to $10,000 
by U. S. Govt. Instrumentality 


Transactions may be handled by mail 
FREE PARKING at Kinney Garage 
Your account or inquiry invited 


MOHAWK 


SAVINGS and Loan Assn. | | 


40 COMMERCE ST., NEWARK 2, N. J. 
Mitchell 2-3650 i 
Philip Klein, President , 








STATUTE OF, 
FRAUDS—R:S. 25:1-9 requires | 
a writing in every situation | 
where the person engaging | 
legal or|had previously granted an op- 


defendant desired to sell. The 
lands were owned by defendant 
and his wife by the entirety. Un- 
known to plaintiff defendant 


tion of purchase on the same 
property to Raymond Builders. 
Defendant withheld this _ in- 
formation and admittedly repre- 
sented to plaintiff that defend- 


jant had power to consumate a 
|sale. It was not until plaintiff 


had produced a purchaser sat- 
isfactory to defendant that 
plaintiff and the purchaser were 
informed of the option. Defend- 
ant sought to secure a release 


|of the option but was unsuc- 


cessful. 

The complaint was in two 
counts, the first seeking recov- 
ery on the basis of an oral con- 
tract and the second sounding 


jin tort for deceit. It was stipu- 


lated that the damages, if any, 
were $7200. At the close of plain- 
tiff’s case defendant moved to 
dismiss the second count and 
this motion was granted. At the 
close of the case the court grant- 
ed the motion to dismiss the 
first count on the ground recov- 
ery thereon was barred by R.S. 
25:1-9. 

Three questions are presented: 

1. Was the agreement required 
to be in writing under R.S. 25: 
1-9? 

2. If so, does the alleged fraud 
of defendant remove the bar of 
the statute? 

3. Was it error to dismiss 
second count? 

Held: R.S. 25:1-9 provides that 
no broker or real estate agent 
selling or exchanging real estate 
“for or on account of the owner” 
shall be entitled to any commis- 
sion unless his authority is in 
writing signed by the owner or 
his authorized agent. 


the 


Plaintiff argues defendant is 
not “the owner” within the 
statutory meaning and there- 


fore the agreement need not be 
in writing. The argument is that 
defendant is a tenant by the en- 


tirety and though he and his 
wife together would be “the 
owner”, neither can assert that 


status individually. 

To hold that a tenant by the 
entirety is not an “owner” within 
the statute would sanction a de- 
parture from the basic purpose 


|of the law. R.S. 25:1-9 requires 
|a writing in every situation ex- 


cept where the person engaging 
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the broker has no legal or equit- 


|able interest in the property to 


be sold. 

The emphasis is to be placed 
on the requirement of a writing, 
an approach which endeavors to 
manifest the meaning and un- 
derlying purpose of the statute. 

The statute required a written 
agreement here. 

Plaintiff urges that defend- 
ant’s misrepresentation R.S. 25: 
1-9 should not be applied. Plain- 
tiff relies on the line of cases 
refusing to recognize the statute 
of frauds as a defense when it 
would operate to bring about 
grossly inequitable results. But 
here the alleged deceit did not 
permeate the contractual rela- 
tionship. It did not go to the 
existence or non-existence of 
the requirement of a writing. 
Further, no benefit has accrued 
to defendant which would cause 
a court to compensate for the 
retention of an unjust enrich- 
ment. 

While the fraud complained 
of is insufficient to remove the 
bar of the statute, there is no 
reason why defendant should 
not respond in damages to the 
second count if plaintiff estab- 
lishes the 5 elements of an ac- 
tion for deceit. The count does 
not seek to enforce the oral 
agreement but seeks compensa- 
tion for plaintiff’s loss or dam- 
ages engendered by the deceit. 

Should the second count be 
resolved favorably to plaintiff 
the damages will be $7200 as the 
parties have stipulated this. It 
is therefore unnecessary to con- 
sider the measure of damages 
that would otherwise be applic- 
apie. 


Reversed as to the second 
count and remanded for pro- 
ceedings thereon. 

REAL PROPERTY — LIMITA- 


TIONS — Operation and ef- 

fect of the 20, 30 and 60 year 

statutes of limitations, N.J.S. 

2A:14-6, 7, 30 and 31 reviewed. 

—The 20, 30 and 60 year stat- 
utes apply to different sub- 
jects neither of which con- 
flicts with the other and both 
are open to defendant so that 
if either suits his case he may 
avail himself of it though the 
other is not available to him 
on the facts. 

—A plaintiff may rely on the 20 
year statute to quiet his title 
in an action to quiet title. 

—Under the 30 and 60 year 
statute, the period continues 
to run during disability of a 
claimant but if the disability 
exists when the period runs 
out he is allowed 5 years after 
removal of the disability with- 
in which to assert his claim. 

—Under the 20 year statute the 
running of the period is tolled 
during disability and claim is 
not barred until 20 years after 
the disability period. 

—A conveyance cut by co-ten- 
ants without one joining in 
amounts to a disseizin of such 
non joiner and in such a situ- 
ation the 20 year statute ap- 
plies. 

Digested from an opinion by 
Oliphant, J., rendered November 
19, 1956. Supreme Court. Braue 
et als v Fleck. For appellants— 
Franklin C. Phifer (Hock & 
Phifer, attys). For respondents— 
Warren W. Westervelt, Jr. (Wes- 
tervelt and Leslie, attorneys). 

Defendant appeals from a 
judgment in an action to quiet 
title establishing that plaintiffs 
had a fee simple title in the 
premises in question and that 
defendant’s claim was barred on 
June 26, 1949 by the limitations 
in N.J.S. 2A:14-6 and 7. 

Plaintiffs and their predeces- 
sors in title have been in actual 
peaceable and_ uninterrupted 
possession of the premises since 
1923. They derive their title 
through conveyances from four 
heirs of one Georgianna Smith 
who had died intestate seized of 
the property in 1921. These con- 
veyances were made in 1922 and 
1923. Defendant was a fifth heir 


/and was at the time 13 years old. 


She did not come of age until 
June 26, 1929. The issues raised 
were whether defendant’s claim 
to an undivided 1/5 interest as 
tenant in common was barred 
by either N.J.S. 2A:14-6 and 7 
(the 20 year statute) or NJ.S. 
2A:14-30 and 31 (the 60 and 30 
year statutes), and whether the 
disability of infancy sufficiently 
tolled the applicable statutes to 
permit defendant to establish 
her title to the 1/5 interest. 

Defendant contends that since 
this is an affirmative action by 
plaintiff to establish title the 30 
or 60 year statute applies and 
with the tolling provisions her 
claim is still timely. She asserts 
the 20 year statute applies only 
as a defense. 

Held: It has been uniformly 
held, since an early period, in 
this State, that our three stat- 
utes apply to different subjects 
neither of which conflicts with 
the other but both are open to 
a defendant so that if either 
suits his case and is sufficient 
to defend his possession, he may 
avail himself of it though the 


facts of his case may exclude 
him from the benefit of the 
other. 


A review of the history of the 
three statutes indicates the 60 
year Statute applies to wild or 
unoccupied land and served to 
create title by 60 years of posses- 
sion. The 30 year statute applied 
and applies where the possession 
of the claimant of title or right 
is founded on a proprietary right 


or a bona fide purchase from 
one in possession who was sup- 
posed to have the legal right 
thereto. These two provisions 
were enacted in 1787. Later, in 
1789 came the 20 year statute 


providing that any person hav- 
ing a right or title of entry into 
lands shall make his entry with- 
in 20 years after such right ac- 
crues or be barred thereafter 
and barring all actions for land 
not instituted within 20 years 
after the right or title thereto 
or cause of action first accrued. 

Under the 60 and 30 year stat- 
utes the period continues to run 
though the claimant is under a 
disability. But if the disability 
exists when the period runs out, 
his right of action continues un- 
til 5 years after the disability is 
removed. Under the 20 year stat- 
ute, however, the running of the 
period is tolled during disability 
and the claim is not barred un- 
der that statute until 20 years 
after the disability is removed. 

The effect of a judgment un- 
der the 60 and 30 year statutes 
was to establish a full and com- 
plete title in the occupier of the 
lands. While the 20 year statute 
contains no specific reference 
establishing title, nevertheless it 
has been construed to mean 
that a possession adverse for 20 
years gives a title by adverse 
possession. 

Appellants argument that the 
30 year statute applies because 
plaintiffs rely on the statutes af- 
firmatively is not sound. All 
three are statutes of limitations. 
Such statutes have the effect of 
quieting titles but they do not 


| Medico-Legal Society 
Organized 


Newark—A Medical Legal So- 
ciety of New Jersey was organ- 
ized by a group of doctors and 
lawyers meeting at Rutgers 
School of Law here on Nov. 2]. 

U.S. District Court Judge Rey- 
nier J. Wortendyke, Jr., was 
named interim president of the 
Society. Other officers selected 
were: vice-president Dr. Henry 
A. Brodkin, chief medical direc- 


wt, 





tor of the New Jersey Work- 
men’s Compensation Division. 
and secretary-treasurer, Dr 


Frederick S. Barnes, staff pl 





p39 
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cian, American Can Co., Jersey 


City. 
The newly organized society 
set its first meeting for Wed 


Jan. 16 at 7:30 p.m. at the State 
University law school, 53 Wash- 


ington Street, Newark. 








create rights of action. The 
early reports indicate all 
tions of limitations or title, 
as are raised here, were 


a person in possesesion 
bring to quiet title until 
remedy was created by statut 
in 1870. 

Defendant’s right and title 
accrued on the death of Mrs 
Smith in 1921. The adverse pos- 
session or disseizin occurred 
1922 and 1923 when her co-ten- 
ants conveyed out. A conveys 
out by co-tenants without 
joining in amounts to a dis- 
seizin and such a Situat 


in 
aL. 









in 
the 20 year statute applies a 0 
years of adverse possession un- 
der such circumstances 
lishes good title. Under th 
year statute the adverse posses- 
sion did not run during the ¢ 
ability of infancy. This disat 
was removed on June 26, 
and defendant’s claim was there- 
fore barred on June 26, 1949. The 
trial court correctly held that a 
full and complete title was 
therefore vested in plaintiffs 
Affirmed. 








Plant Founded in 1888 


COMPLETE TITLE SERVICE 
THROUGHOUT 


New Jersey, Pennsylvania, 
Delaware, Maryland, 
Connecticut, 

Rhode Island, 
District of Columbia 
and Florida 


CHELSEA TITLE and 
GUARANTY COMPANY 


MAIN OFFICE: 

BOARDWALK NATIONAL BANK 
BUILDING 

Atlantic City, N. J. 

















WE INVITE YOU TO USE, 


40 JOURNAL SQUARE, JERSEY CITY 





ROBERTS, WALSH & COMPANY 
NEW JERSEY’S LARGEST CERTIFIED REPORTING SERVICE 
605 BROAD STREET, NEWARK, N. J. 
Telephones: Day—MArket 2-3240; Night—HUnter 6-5814, ORange 3-3377 


OUR AIR CONDITIONED DEPOSITION SUITES: 


AT NO ADDITIONAL COST, 


605 BROAD STREET, NEWARK 





TITLE 






INSURANCE 
EXCLUSIVEL 


FRANKLIN 


| RELIABILITY } 


Serving Attorneys and Investors Since 1926 


TITLE INSURANCE COMPANY 
405 Seventh Ave. 





PROMPT © EFFICIENT * COMPLETE 


A Pioneer New Jersey Institution 


Full Attorney Cooperation 
FRANKLIN 


Newark 7, N. J 
HUmboldt 2-3900 









































9 N. J. L. J. Index Page 471 


NEW JERSEY LAW JOURNAL, THURSDAY, NOVEMBER 239, 1956 


Page Three 











ie DIGESTS OF RECENT OPINIONS Names Committee For | To Form N. J. Chapter of} Camden County Bar 
Diamond Jubilee Dinner 


sTATES—When a will contains 
a declaration by testator as to 


al So- his domicile, it is the responsi- 
organ- pility of the executors to seek 
‘ad and to effect this expressed intent 
‘ULZErs of the testator as long as it is 
Vv. 21. or may be consistent with the 
e€Rey- acts and controlling legal 
» Was principles. 

= ‘he When a complaint for probate 
rected in general form is filed in the 
— | Superior Court, the court ob- 


jtains jurisdiction over the is- 
sue of domicile. 

STATES INJUNCTION 
|CONFLICTS — The Superior 
Court may, in an appropriate 
jcase, enjoin executors from 
, | proceeding for the probate of 
JOle’y 44 will in another state when 
Y€C., | probate action was first initi- 
ated here and the court ac- 
quired jurisdiction over the 
issues Sought to be raised in 
the foreign probate proceed- 
ing. 

PROCESS — Service of process 
restraining an executor from 
proceeding with foreign pro- 
bate may be properly made on 
the clerk of the court where 
the executor has filed a power 
of attorney in accordance with 
N.J.S. 34:12-14, 


Digested from an opinion by 











1 e 

‘f Mrs g2cobs, J., rendered Nov. 19, 1956. 
se pos- popreme Court. Trustees of 
e pos- FY ; 
red ip princeton v. Trust Co. of N. J. 


t als. For appellant Virginia 
—Isadore Glauberman. For 
llants Smith and Trust Co. 


ran 





¢ N. J.—Charles M. James 
Smith, James & Mathias, and 
immch, Lora & Milstein, attys. 


x 






momas E. Lynch of counsel). 
for respondent—Thomas J. Bro- 


hal 


William H. Cane died in Flori- 
fz on March 27, 1956, leaving a 
rll drawn and executed in New 
ersey on Sept. 21, 1955. The 
Fl contains a paragraph stating 
he mr. Cane’s residence and domi- 
that a gee were and had been in New 








e was grsey and would continue so to 
tiffs + and that if he determined to 
aange same he would execute a 

— §:w will or codicil changing this 
fragraph. Mr. Cane maintained 

E residence in Jersey City and 









residence in Goshen, 
‘w York. He owned real and 
ftsonal property in Hudson 

ty and in New York. The 
lary estate, under the will, 
left to the Trustees of 
eton University. The will 
d the Trust Co: of N. J., 
forrest S. Smith of Jersey City 
nnd the widow as executors. 

h and the Trust Co. filed a 
laint for probate in the 
cery Division on April 18, 
The widow filed an affidavit 
ing decedent had been do- 
ed in Goshen, N. Y., and 
she joined in the prayer for 
nent of probate with the 
Mplicit understanding that she 
kd not waive any rights that 


— 


1er 
















RYICE 


sania, 
id, 


+ 
U 
S 


she or the estate might have by 
reason of the fact that decedent 
was domiciled in New York. 
Judgment of probate was enter- 
ed the same day on an opinion 
Stating the court had jurisdic- 
tion either under N.J.S. 3A:3-18 
or 3A:3-29. 

On May 4 the widow filed a 
petition for probate in the Sur- 
rogate’s Court, Orange County, 
New York and citations were is- 
sued in that proceeding. The 
widow could receive more under 
New York law than the will had 


Tan 
=4VOClil 


her. 

1956 the Trustees 
University filed a 
declaratory judgment action in 
he Chancery Division seeking a 
determination that decedent had 
died domiciled in New Jersey 
and a preliminary injunction 
1inst any further proceedings! 
ting to probate of the dece-| 
dent’s will was subsequently 
cranted pending final hearing.| 
The executors moved to vacate} 
the restraint and their motion 
was denied. Plaintiff then ap- 
plied in New York for a stay of 
that action. The application cul- 
minated in an agreement to pro- 
bate the will there with the ques- 
tion of domicile being reserved 
and the application for stay 
continued without date. The! 
preliminary restraint here was 
modified accordingly. The exec- 
utors appeal from the restraint 
as so modified. 

Held: A man can have but one 
domicile though he may have 
several residences. The question 
of domicile here can be deter- 
mined only after a full hearing 
of all the facts. There is suffi- 
cient shown to raise a reason- 
able inference that domicile was 
in New Jersey. 

While the declaration of domi- 
cile in the will is not conclusive, 











the meantime the executors 
would seem to be duty bound to} 
exert their efforts to carry out 
these expressed wishes of the 
decedent as long as they are| 
consistent with the facts and| 
controlling legal principles. 
responsibility is to sup- 
the decedent’s 


Their 
declaration 
and that responsibility did not 
end when the widow filed her 
affidavit as to residence. They 
do not have the right as execu- 
tors to ignore decedent’s declara- 
tion and assume a neutral atti- 
tude on the issue. 

In any event, when the com- 
plaint for probate was filed in 
the Chancery Division, that 
court obtained full jurisdiction 
over the probate proceeding and 
the issue of domicile, which was 
raised by the widow’s affidavit, 
is part of the issues in any pro- 
bate action. The court would 
have to pass on domicile even 
to determine whether probate 
was to be granted as a non-resi- 


port 
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|! York and Lond 


London Meeting | 


Chicago — David F. Maxwell, 


president of the American Bar| Fordham Law School Alumni will 
today} be organized at a dinner meet- 
the appointment of five promi-| ing to be held at the Downtown 


Association, announced 


Fordham Law Alumni 


A New Jersey Chapter of the Tonight 


The Diamond Jubilee Year of 
the Camden County Bar will cul- 





nent members of the U.S. bar to| Club in Newark, L. Bamberger| inate with the Jubilee Dinner 
serve on a special committee| & Company Building, on Decem-| tO be held at the Walt Whitman 





to cooperate 
bar of England in arranging for 
the 80th anr 1 meeting of the 
ABA to be held in London next 
July 24-31. 
Robert G. Storey 
las, Tex., a past 


Sr., of Dal- 


American Bar Association, was} 
named chairma of the com- 
mittee which advise Presi- | 
dent Maxwell and officials of the 
General Council of the Bar of 


Nn 


England and 
London on th 


Law Society of 
selection of key 


ABA speakers fi the various 
dinners to tendered the As- 
sociation by four Inns of 


Court in London 

(Under the British legal sys- 
tem the four Inns of Court— | 
Lincoln’s Inn, the Middle Tem-| 


ple, the Inner Temple and Gray’s 
Inn—have sole authority for de- 
ciding which persons may be 
called to the Bar.) 

Serving with Chairman Storey 
are two other former presidents 
of the American Bar Association, 
Loyd Wright of Los Angeles and 
Joseph W. Henderson of Phila- 
delphia. Also appointed to the 
special committee were Arthur 
H. Dean of New York, a member 
of the ABA’s International and | 





Comparative Law Section, and/f} 


William T. Gossett, of Dearborn, 
Mich., vice-president and gener- 








al counsel of the Ford Motor Co. |} 
This will mark the first time |]} 


in over 30 years that the Ameri- | 


can Bar Association has made|f} 
an overseas pilgrimage. In 1924, | | 


when the late Charles Evans|]| 
Hughes was president of the|] 
Association, the ABA met in|] 
London for first overseas | 
meeting. | 


Chicago headquarters of the} 
American Bar Association has 
already received some 7,000 ap- 





plications for reservations for 
next year’s l1ual meeting 
which will be held jointly in New 





on 








dent under N.J.S. 3A:3-29 or asa 





domiciliary decedent, under 
N.J.S. 3A:3-18 

The Superior Court has equit- 
able power to restrain parties| 
before it from participating in a | 
judicial proceeding in another | 
state. Though the power is a del- | 
icate one it will be exercised} 


whenever the true interests of| 
justice so require. It may be in-| 
voked to avoid the vexation and 
oppression incident to multiple 
litigation in different jurisdic- 
tions. And it may be asserted to 
preserve the court’s prior juris- | 
diction over a particular con-| 
troversy and avoid the spectacle 
of an unseemly race resulting 
perhaps in conflicting judicial} 
determinations. It is a general | 
rule that between courts | 
otherwise equally entitled to en- | 
tertain jurisdiction, the court 
which first obtains possession of | 
a controversy ought to be al-| 
lowed to proceed with it without 
interference. This was deferen- 
tially acknowledged by the court 
in New York in its handling of 
the proceeding there. 

In the light of the circum- 
stances, the Chancery Division 
did not exceed its discretionary 
powers in issuing the prelimin- 
ary injunction. 

The widow contends she was 
never properly served individu- 
ally with process in this state. 
She, as an i vidual filed a 
power of a ey in accordance 
with NJ.S. 3A:12-14 appointing 
the clerk of the court as the} 
person upon whom all process 
against her affecting the estate 
may be served. Service on the/| 
clerk was therefore sufficient 
service on her in the matter | 
here involved. 

Affirmed. 


as 


n 
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| United States 
1 | Judge, V ; s 
president of the| Speaker. Other speakers will be | in celebrating this momentous 


with officers of the|ber 18, 1958. A cocktail hour,| Hotel, this evening. Members of 
commencing at 6 P.M., will pre- | 
| cede the dinner. 


the Bench and Bar of the entire 
State of New Jersey and promin- 
Honorable Gerald McLaughlin, |€"t Jurists and lawyers from 
Circuit Court| Pennsylvania and other states 


| will join with the Bsr Association 


will be the principal | 


Edward B. Schulkind of New| 0ccasion. 


| York City, President of the| 


Governor Meyner and Chief 


Fordham Law Alumni; The Rev.| Jystice Vanderbilt will address 


Vincent J. Hart, S. J.; and Dean ee are roe 

an ’ ; he association members and 
William Hughes Mulligan of the | s) ci, oncets ° 
Fordham Law School. Tie ae NTE 

A Committee under the Chair-| Leading up to the Jubilee 


manship of Edward V. Ryan, one! Dinner has been a whole series 


Oo 


f the Trustees of the Law|of events commemorating the 


| School Alumni, is actively at |Seventy-fifth Anniversary of the 


work for this initial meeting and! Camden County Bar Association. 


d 


+ 
} 


F 


Raymond Boulevard, Newark 2. | in the press. 


inner of the Chapter. Reserva- | Members of the Bar have ap- 
ions for the dinner are being/ peared on Radio and Television 
eceived by Mr. Ryan at 1180|and much publicity has appeared 
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a. 
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Periodic Will Revision 


The advice the National State Bank gives 
customers most frequently is this: See your 
attorney! 


When changes in tax laws, family affairs, or 
business conditions occur, our trust officers 
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for legal advice. Our experience proves that 
periodic will revision by the attorney helps 
a person do more for his family. 


Department of Estates and Trusts 


THE NATIONAL STATE BANK 


810 BROAD STREET, NEWARK I, N. J. 


Other Offices in Orange, Irvington, Millburn-Short Hills and Newark 














Page Four 





New Jersey Law Journal: 


NEW JERSEY LAW JOURNAL, THURSDAY, NOVEMBER 239, 1956 


Established 1878 





JOSEPH HARRISON, Editor 





ASSOCIATE EDITORS 


Vincent P. Biunno 
Charles B. Collins 
Marshall Crowley 
Harold H. Fisher 
Richard F. Green 


ad SAY 


Israel B. Greene 
Ward J. Herbert 
John F. Lynch 
William Miller 
Leon S. Milmed 
| Jerome L. Trachtenberg, Managing Editor 


William P. Reiss 
Morris M. Schnitzer 
David Stoffer 
George Warren 
Willard G. Woelper 





Published every Thursday by the 
NEW JERSEY LAW JOURNAL PUBLISHING CO 


24 Edison Place, 


Newark 2, N. J. 


Mitchell 2-0075 





Aaron Skinder, Publisher 





Subscription Rate 
One Year - - - $7.50 





Entered as Second Class Matter, January 24, 1934, at the Post Office, 
Newark, N. J., under the Act of March 3, 1879 





THURSDAY, NOVEMBER 29, 1956 





A CRITICISM OF PRETRIAL ORDERS 


Tradition, court rules and common courtesy impose the re- 
quirement that pleadings and briefs submitted to the court be 
neatly and legibly typewritten or printed with adequate sized type, 
double spaced and with sufficient margin allowance. Abbreviations 
are customarily limited to proper names and citation references. 
These requirements are not a mere fetish of the profession. Because 
lawyers and judges must not only read a considerable volume of 
material but must be able to read it carefully and with under- 
standing, it is necessary that written and printed material be in 
such form as to make for ease in reading. 


As a profession we have been criticized for the way in which 
we express the content of our writings. Longwinded sentences, in- 
appropriate punctuation, poor grammatical construction and the 
overuse of legalistic language are some of the defects customarily 


to be found in legal papers. 


Pretrial orders are the worst examples of poor legal drafts- 
manship that are current in our profession today. They violate all 
of the rules and tradition respecting form and incorporate the 
worst vices of the profession as to manner of expression. 


Not only is the typewriting single spaced but there is no mar- 
gin. It is impossible to make neat corrections or even to find room 
for them. The text is liberally sprinkled with hieroglyphic abbre- 
viations. Punctuation is atrocious. Lengthy statement of facts or 
legal issues usually constitute one sentence subdivided by semi- 
colons. The carbon copies furnished to the attorneys are smudges 
of typewriting that are difficult to read except with a high degree 


ef concentration, 


Under our current practice the pretrial order is the most im- 
portant document in a litigated case, both during the trial and on 
appeal. Its standing dictates the exercise of greater care in prepa- 
ration and execution than presently evidenced by the result. 


It may be argued that responsibility for the form and content 
of the pretrial order rests on lawyers and not judges and that a 
well prepared pretrial memorandum will produce a better expressed 


order. There is some logic to this argument but 


actuality. 


overlooks 


it 


A well prepared pretrial memorandum will have no effect on 
the form of the order. The correction of current abuse in form 
must be ordered by the court. Court reporters prefer single spacing, 
narrow margins and abbreviations to avoid frequent paper chang- 
ing. Some insist on completing a short order on the back of the 
first page. The elimination of current abuses in form can only be 


achieved by the court. 
Judges have dictated from 


a well prepared, grammatically 


sound and properly numbered and paragraphed pretrial memo- 
randum with a resulting page and a half, one paragraph state- 


ment of fact. Presumably a well 


prepared pretrial memorandum 


reflects study and care in manner of expression. Nevertheless, few 


judges can resist the temptation 


to paraphrase and this they do 


with considerably less knowledge of the facts and law applicable to 
a particular case than the attorneys involved. Insistence on cor- 
rection of language after dictation (and it can only be done after 


the dictator completes the thought) 


results in crossing out ob- 


jectionable language and interlineation in the blank space at the 
head of the pretrial order for lack of space in the closely typed 


text. 


If the pretrial order is to accomplish all of the objectives of 
the court it must be a document which reflects care in preparation 
and neatness and legibility in execution. Above all it must be 
usable and to be that it has to be readable with ease and ready 
comprehension. At present these orders lack all of the qualities 
which our profession and the courts have sought to inculcate ir 


cther forms of pleadings, 


briefs and legal documents. 


Lawyers 


would be severely censured by any judge to whom they presented 


any 


document with similar characteristics. Neither judges nor 


lawyers should be required to work from pretrial orders in the form 
in which they are now prepared and executed. 











Bar Invited To Attend Symposium On 
McCarron-Walters Act 





The subcommittee on Immi- 
gration and Naturalization, New 
Jersey section of the Federal Bar 
Association, will hold a sympo- 
sium on recent developments 
and changes in procedure in the | 
McCarran-Walters Act, on Wed-| 
nesday, December 5, 1956 at 8:00} 
p.m. at the Post Office Building | 
in Newark, N.J., in the US. Dis- | 


darelli will act as moderator, 
and Mr. H. L. Hardin, District 
Director of the Immigration & 
Naturalization Service for N.J., 
together with several of his Sec- 
tion Chiefs, will speak at the 
symposium. All members of the 
Bar and their friends are invited 


to attend. The committee con-| 
sists of I. Arthur Levy, Harold| 


trict Court. Judge Alfred E. Mo-! Alper and Aristo Dallavalle. 


‘Brennan To Be Honored 


At Essex Bar Annual 
Dinner 


New Slate Of Officers To Be 
Elected Next Month 


The Hon. William J. Brennan, 
Jr., recently appointed Justice of 
the United States Supreme 
Court, will be the guest of honor 
and principal Speaker at the 
Essex County Bar Association 
meeting May 4 at the Hotel 
Sheraton Astor in New York 
City. 

Announcement of acceptance 
by Justice Brennan was made 
yesterday by State Senator Don- 
al C. Fox, vice president of the 
bar association, who has been 
nominated to succeed Joseph H. 
Stamler as_ president next 
month. 

The May meeting of the bar 
association annually 
more than 1,200. One of the fea- 
tures of the program is a the- 
atrical production presented by 
the Bon Ton Repetory Company, 
comprised of members of the as- 
sociation. The show consists of a 
series of satirical skits directed 
at the bench and bar. 

Reservations for the meeting 
are now being received by Na- 
than Cholodenko, dinner com- 
mittee chairman. Nathan Tur- 
esky is the committee treasurer. 

Others nominated for election 
next month include Everett 
Scherer, vice president; Vincent 
P. Biunno, treasurer; and James 
Lacey, secretary. Trustees will be 
David Stoffer, William L. Dill, 
Jr., and Alfred Padula. 

Because the number of reser- 
vations are limited and approx- 
imately half of the tickets are 
already sold, members of the as- 
sociation are urged to order 
their tickets early. Reservations 
may be sent to Nathan Cholo- 
denko at 17 Academy Street, 
Newark 








1956 Income Tax Forms 
Ready Next Week 


Federal income tax forms for 
the preparation of 1956 returns 
will be available about Decem- 
ber 3 in reasonable quantities 
to accountants, attorneys and 
other professional personnel 
who need advance copies, Mr. 
Joseph F. J. Mayer, District Di- 
rector of the Newark District 
office of the Internal Revenue 
Service, said today. 

Individual taxpayers on record 
will receive their forms and in- 
struction booklets through the 
mails on the same schedule as 
last year, during late December 
or early January. 

There are very few changes in 
the form other than minor re- 
visions for clarity and simplifi- 
cation. The instruction booklet 
which accompanies it has been 
changed, however, to provide a 
line-by-line series of explana- 
tions, keyed to the arrangement 
of the form and its sequence of 
entries. 

New type-faces have been used 
in both form and booklet, Mr. 
Mayer said, and should, with the 
fied treatment and ex- 
planations, make preparation of 
a return easier than in past 
vears. 






Members of professions re- 
iring bulk copies of forms 
uld write the District Direct- 
at District Office, 1060 Broad 
Street, Newark, New Jersey, or 
the below-listed local offices, for 
bulk shipments after December 3. 

281 N. Broad St., Elizabeth 

309 State St., Hackensack 

1 Morris St., Morristown 

45 Grove St., Passaic 

313 State St., Perth Amboy 

4808 Bergenline Ave., Union 

City 

426 Main St., East Orange 

281 Magnolia Ave., Jersey City 

103 Bayard St., New Brunswick 

194 Ward St., Paterson 

147-149 W. Main St., Somerville 
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attracts | 


| Municipal Attorneys 
Hold Convention 


| The New Jersey Institute of 
| Municipal Attorneys held its an- | 
}nual convention in connection | 


with the New Jersey State 
| League of Municipalities at At- 
|lantic City, November 13th to 
| November 16th. 

Mortimer Neuman, Assistant 
Corporation Counsel of Jersey 
City was re-elected President of 
the New Jersey Institute of Mu- 
nicipal Attorneys. 


The following officers were 
also elected: 
Vice Presidents: Walter W. 


Wittman, Frank J. Kingfield, 
Harold Feinberg and Norman 
Heine. 

Secretary: Nicholas Albano. 

Treasurer: George Dimond. 

Board of Trustees: Fred T. 
James, W. Russell Epler, Sen. 
Richard R. Stcut and John J. 
Deeney. 

The convention was attended 


by municipal attorneys from all | 


over the State. The 
matters were discussed: 
A forum on zoning was pre- 
sided over by Fred G. Stickel, 
III, Borough Attorney, Roseland. 


following 


Guest speakers were The Honor- | 


able Harry Heher, Associate 
Justice, Supreme Court of New 
Jersey, whose subject was ‘“‘Zon- 
ing Administration in New Jer- 
sey Today” and Henry Fagin, 
Director of Planning, Regional 
Plan Association, Inc., New York 
whose subject was “Positive 
Trends in Zoning’. There was 
also a panel discussion concern- 
ing zoning and planning prob- 
lems which was conducted by 
William R. Blair, Jr., Associate 
Counsel, Borough of Fair Haven; 
Louis Bort, Township Attorney, 
Livingston; Leo J. Carling, 
Chairman of Planning Board, 
Eatontown; and William  E. 
Roach, Jr., Director of Planning, 
Somerset County. 

A meeting was held on the im- 
portant subject of ‘“Possessor’s 
Use of Land Affecting Flow of 
Surface Waters’. Mortimer Neu- 
man, President, presided. The 
guest speaker was Thomas P. 
Cook, Deputy Attorney-General, 
Counsel to Division of Water 
Policy and Supply, State Depart- 
ment of Conservation and Eco- 
nomic Development. 

A meeting was also held to 
discuss “Problems Presented by 
R.R. 4:88-15(b) (3), as Amended” 
(Requires decisions of Planning 
Boards, Zoning Boards of Ad- 
justment and Building Inspec- 
tors to be published in news- 
papers). Norman Heine, Vice 
President, presided. 


Marden To Head N.Y.U. 
Law Center Alumni Fund 


Orison S. Marden, partner in 
the firm of White & Case, 14 
Wall Street, has been appoint- 
ed chairman of the newly es- 
tablished Law Center Alumni 
Fund of New York University’s 
School of Law Alumni Associa- 
tion, Dean Russell D. Niles has 
announced. 

The alumni appeal, designed 
to obtain sustaining funds for 
the NYU school, will be conduct- 
ed annually during December 
and January. The first meeting 
of the fund committee will be 
held at 5 p.m. Tuesday (Novem- 
ber 27) in Vanderbilt Hall, 40 
Washington Square South. 

Mr. Marden, a native New 
Yorker, attended University 
College of Arts and Science at 
NYU, and in 1929 he received a 
bachelor of law degree at the 
School of Law. 

President of the National Le- 
gal Aid Association, Mr. Marden 
is a member of the American 
Law Institute, the executive 
committee of the Association of 
the Bar of the City of New 
York, and the House of Delegates 
of the American Bar Associa- 
tion. He also serves as a director 
of the NYU School of Law 
Alumni Association. 
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Monograph On Appraisgj 


| 
| Agreements Published 


The rights of both parties uns 
der the appraisal agreement in 
the fire insurane policy are th 
subject of a new monograph by 
Max J. Gwertzman, promineng 
New York insurance attorney 
published November 19, by the 
Insurance Advocate. 

Based upon a review of tha 
case law throughout the coun. 
try, Mr. Gwertzman’s 
clarifies the prevailing rules ap- 
plying to the appraisal agree. 
ment. 

Titled “A Legal 
the Appraisal Agreement,” tha 
28 page monograph is second in | 
a series of these searching re- 
a 


| views relating to the languag 


and clauses of the Standard Fire 
Insurance Policy. The first, 
Legal Analysis of the Ext 
Coverage Endorsement,” 
lished in 1953 is now in its thir 
printing. 

The new monograph by M; 
Gwertzman points out that the 
courts have almost universally 
held that an appraisal agree- 
ment to be valid can only stipu- 
late a method for fixing the 
amount of loss. Where it a:- 
tempts to determine liability 
well as damages, he writes, i: 
has been held repugnant to the 
power of the courts and, conse- 
quently, invalid. 

While the appraisal agreemen: 
was made part of the fire con- 
tract in an effort to minimize 
the amount of litigation growing 
out of differences between pol- 
icyholders and insurance 
panies, Mr. Gwertzman’s study 
shows that the agreement 
self has been the subject 
large number of court action 

In his treatment, the aut! 
covers The Scope of the Ap; 
al Agreement; The Remedies of 
the Insured Under the Appraisal 
Agreement; The Relation of the 
Valued Policy Statute to the 
Agreement; Written Request for 
Arbitration; The Insurer’s Rights 
Where Appraisal is a Condition 
Precedent: Effect of Prior Serv- 
ice as Appraiser; Prior Examin- 
ation, Estimate, Knowledge or 
Selection of Appraiser; Use of 
Umpire and Penalty for Fraud 
the Powers, Duties and Proce- 
dure of Appraisers; The Validity 
and Binding Effect of the Arbi- 
tration Award; Position 0 
Mortgagees and other subjects 

The monograph may be 0d- 
tained from the Insurance Ac- 
vocate, 135 William Street, New 
York 38, N. Y. It is priced at $! 
per copy. 


Would Drop ‘Under God 
From N.Y. School Pledge 


Albany (ACCN) — Deletion 0 
the words “under God” from‘ 
New York state public 
text of the pledge of allegi 
to the flag is being sough 
court action here by counse! 
two members of the Freethin 
of America. 

The two members, throu 
their counsel, Atty. Mar 
Scheiman of New York, s 
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court order forcing the 
education commissioner (0 








spirit of the first amendn 
weakening the barrier betwet# 
church and state. 










aration between church ; 
state be preserved if children % 
tender years are exposed 
out any choice on their part 
religious dogma in the 
rooms?”, Scheiman asked : 
Supreme court Justice 1sac0S 
Bookstein in his argument. 
John P. Jehu, counsel for 
state education nt 
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Cees mero wens) 


departmen: 
law division, contended thai t 
commissioner had only recom 
mended the form of the pledgé 
to schools, which were not Te 
quired to accept it with ‘h@ 
phrase in question. 
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irafting committee of the adopt- 
ng body. 
from 
formity if many 
3dopt 
urisdiction might 


A third might flow 
the desirability of uni- 
states are to 
so that each 
gain from the 


the rules, 











:xperience and decisions of the 
jthhers. In any event, the Bige- 
ow Commission has shown no 
u reluctance. Although its 
t announces an atti 
igeference to the con 
_jopinion of other bodies 
laav considered evidence re- 
rm, particular the Court 
om amit? ee and the drafters of 
ne Model Code,’ it has preserved 
tle but the skeleton of the Uni- 
m Rules. The Commissioners 


















hile stating 
recommend chan 
rules” except 
reasons” 
the Court 


xctually found 
facie assumption had been over- 








changes are substantial aids 














concerning the admissibility 
evidence, 


about 
admissibility, 
arge it. In most instances where 


as 
committee and 
he Uniform Rules, 











tons in 


a Pgh 
nore pronounced by 
which may 








umption of 





zated somewhat 
won of a rule® providing f 



















that they 
ge in any 

for “substantie 
that each rule in 
Committee report 
was assumed prima facie to be 
und in principle and to be 
ssed in apt phraseo 
that this 






and 


X- 








ogy, 


prima 


ome in all but seventeen of the 
venty-two rules.* In 


rity 


se majority 
f the rules, the changes are 





formal ones of phraseology or 
€ 


rangement. Many of 


Jarity 
wea dd 


The major changes in sub- 


stance will be particularized in 
he second part of this art 
gut two general observations as 
‘0 their character may here be 
made. By and large, they 
0 adopt a more restrictive ap- 
yroach toward the admi 
of evidence than the Court Com- 


icle, 


tend 
Ssibility 


Out of 
and sub- 


ttee proposals. 
-nine rules 


some 
rules 
of 
(I have not included 
Privileges” in this category), 
sixteen changes restrict 
while only six en- 


admissibility has been restrict- 
-d under the Commission pro- 


posals the trial court, under Rule 


proposed by the Court 
the drafters of 
might have 
xcluded in its discretion. The 
ferall effect of the proposed 
langes, in spite of some altera- 
specific rules in the 
‘tion of increased discretion, 
robably a general reduction 
discretion of the trial 
> over the admission of evi- 
This tendency is made 


© 













e. 





have the 





strict ing somewhat the dis- 
retion of the court to exclude 
nce under Rule 45 becau 





the dangers of undue con- 
time, surprise or 
judice. Its effect may be 
by 





the 











tion where “it is 
a strict adherence to the 
will work injustice,” but 
provision is made ] 

to hearsay evidence. 
A second general observation 
hich can be made is he 
sals of the Comm 
r to existing law 













than 


of most modern au 
the 





what law of 








texts they have held 


should be today. In this connec- 
tion, it is helpful to compare 
them with the Model Code, the 
Court Committee proposals, and 
existing law. The Model Code, 
published in 1942, was the con- 
sidered product of the leading 
scholars ih the field of evidence 


in the United States.” As such, 
it accepted in large measure the 


progressive ideas of Wigmore, 
Morgan et al. Its proposals for 
reform were sweeping, but its 
proponents in the various juris- 
lictions were unable to gain ac- 
-eptance to a code including so 
many advanced departures from 
existing law. The Uniform Rules 
of Evidence were designed to be 
immediately and univers- 
1lly acceptable.'' The most con- 
troversial and novel proposals of 
the Model Code were excised, and 
where change in existing law 
was proposed it was change 
which by and large was univers- 
ally agreed by the leading au- 
thorities to be in accordance 
with present day needs. This did 
not satisfy the most ardent re- 
formers, but it was hoped that 
thereby widespread acceptance 
could be obtained. The Com- 
mission’s substantial changes in 
the Uniform Rules, are generally 
in the direction of the existing 
law and would result in leaving 
it without significant alterations 
in its present state. This effect 
of the proposals of the Commis- 
sion is most marked in the sec- 
tions on “Hearsay”, “Expert and 
Other Opinion Testimony” 
“Witnesses”’. 

The question of which body, 
the Supreme Court or the Legis- 
lature, should adopt such a code 
is susceptible of controversy. 
The crucial constitutional pro- 
vision is, of course, Article VI, 
Sec. II, par. 3: 

“The Supreme Court shall 
make rules governing the ad- 
ministration of all courts in 
the State and, subject to law, 
the practice and procedure in 
all such courts.” 

The Court Committee declined 
to pass on the question, merely 
noting that authorities “almost 
everywhere” recognize that most 
of the rules of evidence are pro- 
cedural. The authorities sup- 
porting this observation have 
been recently summarized by 
Judge Clapp* and I shall not at- 
tempt to re-examine them ex- 
ively. The convincing argu- 
ments for the proposition that 
rules of evidence in general 
should be characterized as pro- 
cedural (ignoring for the mo- 
t our peculiar constitutional 
ry) may be summarized as 
s: Wherever courts have 
dealt with the characterization 
f rules of evidence in other con- 

s such rules 
procedural rather than 
ubstantive in nature. This is in 
keeping with the ordinary con- 
cept of procedure as that law 
which provides the litigants with 
the methods whereby their rights 
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haust 


men 






to be 


y+ 





are litigated. The Supreme 
Court of the United States and 
many state courts have adopted 





me rules of evidence. It is also 
sued that courts, being more 
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and | 


the rules of evi- 
dence and experienced wit 
their application, are 
qualified to promulgate and re- 
vise them. 
considerations, most text and 
law review writers conclude that 
the power to make rules of evi- 
dence is included in the power 
to make rules of procedure. 
The Bigelow Commission, con- 
trary to Court Committee, 
has displayed no reticence in 
deciding wherein lies the power 
to promulgate the law of evi- 
dence. It states that the rule- 
making power of the Supreme 


familiar with 








Court of New Jersey does not ex- 
tend to the field of evidence and 
in fact devotes nine of the 
twelve pages its report to an 
argument in support of this 
proposition. The most potent of 
the considerations advanced by 
the Commission is the history of 
the enactment of Article VI, Sec. 


New Jersey Con- 
Commission per- 
suasively demonstrates that a 
draft constitution proposed by 
the Hendricks Commission in 
1942 contained a provision ex- 


II, par. 3, of the 
stitution. The 





plicitly granting to the Supreme 
Court power to make rules of ev- 
idence, as did the constitution 
submitted to the people in 1944. 
At the Constitutional Conven- 
tion of 1947, none of the wit- | 
nesses advocated giving the| 
Supreme Court authority over | 
evidence, and three expressed ; 
themselves as opposed. Even ab- 

sent this history the Commis- 
sion states Set it would have 
concluded that the rule-making | 


power does not extend to evi- 
dence. This flows 
that although in New Jersey 
courts traditionally promul- 
gated certain procedural rules, 
they did not 
of evidence. Furthermore, the 
commission states, English 
courts,” and, with the exceptions 
of Rules 43 and 44 of the Federal 
Rules of Civil Procedure, our 
United States Supreme Court, 
have not promulgated rules of 
evidence, nor the New Jer- 
sey Supreme irt as yet ven- 
tured extensively into this field.” 
Furthermore argued, policy 





considerations dictate that the 
judiciary, which is not directly 
responsible to the _ electorate, 
should not have the ultimate re- 


sponsibility in this fiel 


It is probable that the argu- 


ment of the Bigelow Commis- 
sion is somewhat too one-sided 
to be totally acceptable to most 


observers. That part of the ar- 


gument which discusses. the 
background icle VI, Sec 
II, par. 3, is persuasive, although 


it may be argued that the fact 
that pride yefore a legisla- 
tive committee favor “white” 
does not make mandatory an in- 
terpretation of the word “black” 
in a enactment as 


subse qui nt 


meaning “ It is also pos- 










sible to accept the position of 
the Bigelow Commission that 
“cases on confii of laws, and 
the Federal Conformity Act 
shed little light on the present 
question.” Lik the inter- 
pretation of ibject to law” of 
the Winberry strengthens 
the policy argument of the Com- 
mission, Howev may be ar- 
oad that the Commission 
should have st noted that 
most leading experts who have 
considered the 1estion have 
concluded that idicial power 
over procedure includes power 


over evidence. Likewise, it may 
be argued th the Commission 
is on shaky g1 d indeed when 
it states that e United States 
Supreme Court’s Federal Rules 
of Civil Procedure “with two 
minor exceptions” do not touch 
the subject of evidence. In fact, 
one of the “minor exceptions”, 
Rule 43(a), covers the whole 
subject of 
evidence, 








admissibility of 
the 


the 


providing that 








more | 


As a result of these | 
| preyjsions in the Federal Rules 


promulgat les | 
promulgate rwes | status quo. A respectable argu- 


“practice and procedure.” 


state law shall govern admissi- 


bility in the United States Dis- | 
trict Court if it is more liberal | 


than that provided by the Fed- 


eral statute or tradition.** Other | 
|be an almost impossible task.” 
|The Editors of the 


govern the competency of wit- 
nesses,” 
tion and 


cluded evidence,” oaths and 
affirmations of witnesses,” evi- 
dence on motions,” and proof of 
official records.~ It is thus evi- 
dent that the Supreme Court 
has utilized its power over 
rules of procedure to virtually 
blanket the field, and more is 
apparently yet to come. A sup- 
plementary note of the Supreme 
Court Advisory Committee re- 
garding Rules 43 and 44 states 
as follows: 


“* * * While consideration of | 


a comprehensive and detailed 
set of rules of evidence seems 
very desirable, it has not been 
feasible for the Committee so 
far to undertake this im- 
portant task. Such considera- 
tion should include the adapt- 
ability to federal practice of 
all or parts of the proposed 
Code of Evidence of the Amer- 
ican Law Institute. See Arm- 
strong, Proposed Amendments 
to Federal Rules of Civil Pro- 
cedure, 4 F.R.D, 124, 137—138.” 


Finally, the most devastating | 
policy criticism which can be | 


|levelled at the proposal of the 
Commission is one which is al- 
ways the strongest weapon in 


| the arsenal of foes of codifica- 
| tion, namely, inflexibility. In the 


from the fact absence 


of any mechanism 
whereby changes can readily be 
made as experience dictates, the 
danger exists that the law of 
evidence will be frozen in the 


ment can be made for the prop- 
osition that the common law 
body of rules, subject to judicial 
decision, is more susceptible to 
growth with the needs of the 
times than would be a legisla- 
tive codification. 


If the Legislature adopts the 
recommendation of its Commis- 


sion and enacis the whole body 


of rules, it seems likely that liti- 
gation will bring to our Supreme 
Court the ultimate task of de- 
lineating the legislative power 


in this field. The resolution of the 


question will undoubtedly turn 
in part on the extent to which 


the legislative history of Article 


XI, Sec. II, par. 3, may be said 
to overcome the generally ac- 
cepted meaning of the words 
A dis- 
turbing prospect is the possibili- 
ty that it may be impossible to 


characterize the entire body of 
rules 
substantive under our constitu- 


as either procedural or 


tion. Thus a special committee 


I Adv ry Committee note points 

y at tl difies the | 
Callahan 
deral 
422 


pre 


dure, 4 5 Yale LJ. 


19236) vhich article ho ds that evidence 





is procedural and with n the ru making 





the scope of examina- | 
cross-examination,” | 
the recordjng of offers of ex- | 


| mainder 


| adoption, 


| of the Essex County Bar Associ- 


ation concluded that procedure 
and substance are so “interwov- 
en” in the rules that any at- 
tempt to separate them would 


New Jersey 
Law Journal have concluded 
that some of the rules are with- 
in the rule-making power of the 
Supreme Court while the re- 
are not." Certainly, 
Rule 9, which provides that one 
party must give the other no- 
tice of a request for judicial 
notice “at or before the pretrial 
conference, or at least 10 days 
before the trial when there is 
no pretrial conference” smacks 
less of the substantive than does 
the privilege against  self-in- 
crimination. Rather than face 
the unhappy task of attempting 
to draw a line, the Bigelow Com- 
mission holds that “a _ useful 
modernization and codification 
of the law of evidence must be 
an integrated whole and must 
be the work of a single agency 
of the state.” 

Other approaches have been 
suggested. The Editors of the 
New Jersey Law Journal,” the 
General Council of the State 
Bar Association and the Essex 
County Bar Association * have 
suggested that both the Legisla- 
ture and the Court adopt the 
body of rules as a whole. Others 
may regard such a suggestion as 
somewhat fanciful. As we have 
observed, the Bigelow Commis- 
sion accepted only seventeen of 
the rules proposed by the Court 


/Committee. Even if agreement 


possible in the _ initial 
it would undoubtedly 
not prevail indefinitely to cover 
all future amendments. The 
separation of powers, however, 
does not imply a state of war, 
and some cooperative approach 
may be possible. 

It may be that from the point 
of view of policy a satisfactory 
ultimate solution would be one 
similar to that which exists at 
the Federal level: the Supreme 
Court would adopt the rules 
which would be subject to legis- 
lative revision. The Court might 
be charged each year with the 


were 
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duty of making amendments 
which, in the absence of legis- 
lative action, would be law. This 
would provide the advantage of 
the continuous attention of the 
Court, a body more familiar 
with needs in the field of evi- 
dence and one capable of acting 
with dispatch, while preserving 
the ultimate power in the Legis- 
lature, the chosen popular rep- 
resentatives. Such a _ solution, 
however, under the Winberry 
rule would only be possible if the 
legal opinion of the Commission, 
that the. constitutional power of 
the Court over practice and pro- 
cedure does not include power 
over evidence, prevails. If such is 
the case, it seems likely, in view 
of the Federal experience, that 
the Legislature could constitu- 
tionally grant to the Court the 
power to promulgate initially 
the bulk of the rules of evi- 
dence. It might have been hoped 
that the Bigelow Commission, if 
it felt constrained to hold that 
the ultimate power to make 
rules of evidence lies in the 
Legislature, might have sug- 
gested the possibility of some 
such less extreme approach to 
the problem. Such an approach 
might contribute to a spirit of 
cooperation between the branch- 
es of government. It would, of 
course, be possible to draft a 
constitutional amendment em- 
bodying this moderate position. 

It is pertinent also under this 
heading to consider a problem 
presented by Rule 2 of the Bige- 
low Commission report. It is 
there provided that: 

“The adoption of these rules 
shall not operate to repeal any 
statute or statutory provision, 
by implication or otherwise.” 

This narrows the effect of Rule 
7 which is the keystone of the 
structure of the rules providing 
in effect that all relevant evi- 
dence is admissible unless the 
rules provide otherwise. As pro- 
posed by the Commission, the 
rules would replace common law 
rules but not those already em- 
bodied in statutes. The com- 
ment of the Commission to Rule 
2 indicates that it is felt that it 
was necessary 
“to review the New Jersey 
statutes in detail and to spe- 
cifically treat each such stat- 
ute dealing with evidence. 
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Federal Tax Notes 





By Harold Kamens 


ORDINARY LOSS: Taxpayer 
was in business of speculative 
building. He erected an apart- 
ment building in 1947 for the 
purpose of sale. Not being able 
to make an immediate sale, he 
decided to take in tenants to 
make the property more sale- 
able. He finally sold the build- 
ing in 1950 at a loss of over $60,- 
000. 

Held: The sale was held tu be 
of property held primarily for 
sale to customers resulting in an 
ordinary loss. The loss was, 
therefore, not required to be off- 
set against other gains from 
Sec. 117(j) assets. De Buys, TCM 
1956-128. 

CAPITAL GAIN: Taxpayer, a 
builder, built many apartment 
houses for sale, but claimed that 
those involved in this case were 
held for investment. 

Held: The court agrees. Tax- 
payer did not list these houses 
for sale and made no effort to 
sell them. He did sell only be- 
cause of frequent urgings in a 
“seller’s market” from prospec- 
tive buyers. Cole, DC Wyo., 5- 
17-56. 

Rev. Rul. 56-397: PROPERTY 
IN WHICH THE DECEDENT 
HAD AN INTEREST: Where a 
business associate purchased a 
policy of insurance on the life 
of the decedent for the purpose 
of purchasing the latter’s share 
in the business enterprise, nam- 
ing himself, his executors, ad- 
ministrators, or assigns as bene- 
ficiary, paying all premiums 
thereon and retaining all inci- 
dents of ownership therein until 
the decedent’s death, the pro- 





Otherwise, a wholesale repeal 

of many statutes, without con- 

sideration of all the implica- 
tions, would result.” 

The Commission in the main 
text of report indicates its 
intention that the Legislature 
adopt the rules contained in its 


its 


appendix immediately, while 
keeping the present statutory 
law in toto. The Commission 


would then consider the existing 
statutory law and make recom- 
mendations over the coming 
year for retention or repeal. 
The adoption of this course of 
action may lead to some con- 
fusion. There are at present 
scattered on the statute books 
several statutes dealing with the 
law of evidence. Some of their 
provisions deal with and even 
conflict with the subject matter 
of the rules as proposed.” Their 
retention after adoption of the 
rules would undoubtedly give 
rise to litigation. It would seem 
that steps should be taken to 
eliminate at least those statutes 
which may be in conflict with 
the rules prior to their passage. 
And it might be argued that one 
of the major purposes of codifi- 
cation, convenience to the Bar 
in finding the law, will not be 
served if the entire statutory 
body of the law of evidence is 
not collected in one place as part 
of the scheme. Perhaps legisla- 
tive adoption could await a sub- 
sequent report of the Commis- 
sion as to the disposition of the 


present statutory body of the 
law of evidence. Then what 
statutory provisions are to re- 


main could be incorporated in 
the appropriate sections of the 
rules. 





(To be Concluded) 
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ceeds thereof are not includible 
in the decedent’s gross even 
though, at the same time and 
for the same purpose, the deced- 
ent may have purchased a simi- 
lar policy of insurance on the 
life of the business associate. 


Rev. Rul. 56-419: SCHOLAR- 
SHIPS AND FELLOWSHIP 
GRANTS: A grant made by a 
foundation to a taxpayer for 
the primary purpose of further- 
ing the taxpayer’s education and 
training by enabling him to 
complete the necessary research 
and dissertation for his doctor- 
al degree, with the taxpayer un- 
der no commitment to the gran- 
tor as to the course or subject 
matter of his research or thesis, 
is excludable from the taxpay- 
er’s gross income, notwithstand- 
ing fact that the grantor 
may derive some benefit from 
the taxpayer’s research and dis- 
sertation. 

Res. Rul. 56-420: INVOLUN- 
TARY CONVERSIONS: The sale 
of only a portion of the city lot, 
on which a taxpayer’s residence 
is located, to pay an assessment 
for paving the streets adjoining 
such property does not consti- 
tute the sale of a principal resi- 
dence or an involuntary conver- 
sion within the meaning of sec- 
tions 1034 and 1033, respective- 
ly, of the Internal Revenue Code 
of 1954. The amount of the gain 
realized is taxable as gain from 
the sale of a capital asset in the 
year the sale is consummated. 


Rev. Rul. 56-431: DISTRIBU- 
TIONS OF PROPERTY BY COR- 
PORATIONS: The waiver by a 
taxpayer of his tight to receive 
his pro rata snare of any divi- 
dends paid by a corporation, of 
which he is the majority stock- 
holder, cannot be recognized for 
Federal income tax purposes 
where (1) his pro rata share of 
the dividends is paid, in the 
form of increased dividends, to 
his relatives and employees as 
minority stockholders, and (2) 
the waiver results primarily in 
benefiting his relatives. Income 
is realized by the taxpayer to the 
extent of the amount of such 
dividends waived. 

Rev. Rul. 56-432: QUALIFIED 
PENSION, PROFIT-SHARING, 
AND STOCK BONUS PLANS: 
An employees’ pension, profit- 
sharing, or stock bonus plan 
will not fail to meet the require- 
ments of section 40l(a) of the 
Internal Revenue Code of 1954 
merely because it contains a 
provision whereby, except as to 
the employer, the rights of the 
employee under the plan are 
not subject to the claims of his 
creditors. 

CAPITAL GAIN: The govern- 
ment contended that taxpayers 
could not have intended to use 
the cattle they sold for breeding 
purposes because they them- 
selves had no farm, but instead 
rented pastures. Further, the 
rented land was unsuited to a 
breeding herd of cows, so that 
taxpayers’ aims were only to ob- 
tain the natural increase in the 
herd and to fatten the cows. 

Held: The court holds other- 
wise, taking judicial notice of 
the local practice of renting 
pasture for breeding purposes 
and of the facts that cows do 
not gain weight on pasture and 
the inherent purpose of 
jing cows for breeding is to 


the 


SS Bees 
pasture 


that 
that 








cain 


Ssaill 


on the sales was 
taxable as capital gain. Miller, 
DC Mo., 3-20-56. 


cordingly, 


MARKET VALUE OF STOCK: 
The business leaders of a com- 
munity organized a corporation 
to acquire taxpayer’s property 
and improve and operate it as 


a first-class modern hotel. Tax- | 


payer transferred the property 
to this new corporation in re- 
turn for cash and 2,000 shares of 
$100 par value stock. At the same 


time taxpayer entered into an/| 


agreement with the other major 
stockholders to restrict any sale 


of the stock for 5 years so as to 
assure continuity of interest. 

Held: The stock received by 
taxpayer as part payment for 
the property had a fair market 
value not in excess of $50 a share 
in view of the restrictive agree- 
ment. Junior Amusement Co., 
TCM 1956-115. 

CAPITAL GAIN: Taxpayer 
owned a pooled overriding royal- 
ty of 9c a ton of sulphur pro- 


duced on a certain tract. He 
conveyed 86% of this (ie., 
8-1/3c) on 6 million tons ($50,- 
000) for $46,500 payable over 


two years. It was estimated the 
$50,000 would pay out in 4 years. 
Held: The transaction was a 
transfer of property not an 4as- 
signment of income. Gain on 
the installments received for 
the conveyance was taxable as 
capital gain. Weed, 24 TC 1025, 
non-acq. IRB 1956-25. 
CAPITAL GAIN: Taxpayer, P. 
G. Lake, Inc., owed P. G. Lake 
$600,000. In cancellation of the 
debt it transferred 25% of 73 of 
all oil and gas upon two leases 
owned by it entitling the credi- 
tor to receive that portion of all 
production payments from the 
leases until he had recovered 
$600,000 plus interest thereon. 


Held: The sale resulted in 
capital gain and not ordinary 
income. Lake Inc., 25 TC 1016, 


non-acq. IRB 1056-25. 

ACCRUAL BASIS: 
corporation owned or _ leased 
some million acres of land on 
which it raised livestock. It 
claimed to be on the bash basis 
and reported certain items of 
income and deductions when 
paid. Commissioner taxed them 
in the year accrued. 

Held: Since taxpayer used the 
unit-livestock-pricing method of 
inventorying and accrued major 
receivables and payables, tax- 
payer was obliged to report all 
items of income and expense on 
the accrual basis. Inventories 
are the heart of the accrual sys- 
tem; that was taxpayer’s meth- 
od, though it deducted overhead 
expenses on the cash basis. 
Diamond A. Cattle Co., CA-10, 
5-17-56. 

INSTALLMENT INCOME: Tax- 
payer built homes and sold them 
after mortgages had been placed 
to purchasers who were to make 
payments to the seller for a 
period of time after which tax- 
payer was to pass title to the 
real estate and the purchaser 
was to take over any remaining 
mortgage payments. 

Held: In computing the gross 
profit reportable on each install- 
ment, under installment 
method, the buyer was held not 
to have assumed the existing 
mortgage or to have taken sub- 
ject to the mortgage. Stonecrest 
Corp., 25 TC 659, non-acq. IRB 
1956-25. 

INSTALLMENT METHOD: 
Taxpayers reported a sale of 
land as a completed transaction. 
Subsequently they tried to elect 
to use the installment method. 

Held: This they cannot do; 
the election is made on filing the 
return and is irrevocable. Fan- 
drich, TCM 1956-134. 

CARRY-BACK LOSS: A hotel 
erected by taxpayers as part of 
a real-estate development was 
condemned. Taxpayers claimed 
a carry-back loss. which the 
Commissioner disallowed on the 
ground that the loss was not an 
operating loss in that the hotel 
was not used in the trade or 
business of the taxpayers. 


Taxpayer- 


th 
th 


him. 
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Held: The court holds to tng 
contrary, finding that while tax 
payers were not in the businesg 
of selling hotels, this hotel wag 
part of a plan for the developJ 
ment of real-estate and hence 
was an asset used in the busj 
ness of the taxpayers. The loss j 
allowable under 117(j) and cay 
be carried back. Clerk, DC Cali; : 
3-2-56. 

PAYMENT UPON UNQUALI- 
FIED DELIVERY: Taxpayer, q 
dental surgeon on the cash be4 
sis, purchased dental supplies 9 
12-31-45 and paid for ther , 
check dated the same day. T 
check was cashed on 2-15-46§ 
Commissioner disallowed the ¢ ~ 

aoe 
— 





1S) 
h 








duction in 1945 contending ¢ 
it was a custom in the trade fc 
defer collecting 
December 


to 
during 


sellers 
counts 
January. 

Held: The court held on the 
facts of record the contentiong 
was without merit. An unquali+ 
fied delivery of a check co ; 
tutes payment at time of de 
ery without regard to when th 
check is cashed by the payee; 
Field, TCM 1956-122. 

LIEN PRIOR TO PURCHASE: 
Upon purchase of real estate in 
November 1948, taxpayers ex- 
pressly agreed to assume all 
taxes assessed after Septen 
30th of that year. Certain 
estate taxes were assessed and 
became a lien on the property on 
October 1st. Commissioner re- 
fused to allow deduction on the 








ground that tue payment 
merely clearing title. The ; 
chasers argued -that un 


bec 


they 2 
agree- 


their 


iaw 


of 


Connecticut 
liable because 
ment. 

Held: The court held that this 
law merely gave the state 
remedy and did not affec 
nature of the payment as capi- 
tal. Grahm, 26 TC No. 38 

LEGAL FEES: Taxpayer 
curred legal expense in def 
of three lawsuits brought 5) 
former  stockholder-officer 
have his dismissal set aside and 
to have treasury stock issued to 





Held: The Tax Court allo 
the portion pertaining to 
suit over management of 
business. That part allocable to 
the suit to acquire the treasu 
stock was capital in nature 
not deductible. Fees paid to a 
ditional directors elected in 
compromise of suit were allowed 
as business expenses. Wa 
é& Co., 25 TEC No. ‘72, -acq. 
1956-21. 

CONTINGENT LIABILITY 
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FOR SALARY: Under a contract 
taxpayer credited two employeés 
with compensation for servic:s 
the amounts credited being tor 












feitable if the employees dic not. 





become his partners at the 
of the contract period. Tax 
deducted these sums in the } 
the credits were established. 
Held: The court sustains 
disallowance, holding that tne 






ho #. 








payments were contingent 

in fact were never made. The 
fact of liability was never fixed 
Further, a cash-basis taxpaye! 
may take a deduction only in the 
year of payment. Heublein, CA-2. 
5-15-56. 
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sief Justice Vanderbilt, Guests 


eC i 

e loss ig cd Members of the Conference 
nd cay Magistrates: 

> Calif ;am glad to greet you again 


you meet in your annual con- 
fence to consider ways and 
zans Of improving the admin 
ration of justice in the muni- 
sal courts of New Jersey. Most 
you are practicing lawyers 
:d part-time judges, hard put 
it in finding time to carry out 
ur Many responsibilities. Y 
mpensation as magistrate is 
ow, far from munificent. Th 
lingness of so many of you to 
aside your everyday task: 
to spend the time necessary 
; prepare for and attend this 
eting in the interests of the 
al public is therefore 
1endable. And the wisdom 


our 

















f deliy- e Supereme Court in pro- 
1e1 jing by rule for the holding of 
payeeStis conference at the call of 


Chief Justice is not the 1 
the many notable cont 
ns by that tribunal to the 
rmcement of justice in this 
zte Since 1948. 
Ihave been assigned as a sub- 
t for my remarks this morn- 
—‘The Role of the Magis- 
in his local community” 
‘first blush I thought that this 
ct was conceived by 
gram-arranger as su 
general in scope to fit in 
limited time available 
y Chief Executive in open 
ram like this one. But thé 
ssion lasted only until 
ertook a mental survey of 
implications of the topic. I 
tt fen began to realize a fact 
5 Capl-Mirich I am sure is obvious to 
| of you—that is, that 
r in the magistrate in his loc 
lefenseimmunity is as broad a subje 
tC OY am the entire ramifications of 
-  t0™e municipal court and the na- 






















the role 














re of the judicial function of 

presiding officer. Can it be 

Ed that anything which goes 
the magistrate’s 


court is 
‘losely and intimately 
to the welfare of the local 








And so _" became aware that 
fat clever fellow, the program- 
nger, was really gently eas- 
fz me into doing some extra 
fnking about this court, the 
ying implications of its 
“rations and their significance 
the community at large. Well 
> tried to rise to the cl 
and I shall do the 
a! the short space 
.tted to me. But you will know 
20m to blame if you don’t like 
re result. 

The most obvious phase of the 
ect of the municipal cour 
the community is a quan- 
one. As you have been 
is the 
t which most people en- 
r justice, or injustice, de- 
¢nding upon how well the court 
functioning. As Chief Justice 
inderbilt told you when he ad- 
¢ this conference last 


a million complaints are 







































nt 
Ul 



















PLETE ATTORNEY COOPERATION” 


. UMBERG, JUDLOWE 
AUS & SIGLER : 
ager ACCREDITED PUBLIC ADJUSTERS .. 
J. OF INSURED PROPERTY LOSSES 


344 Howe Avenue, Passaic, N.J. — 
Prescott 9-0362 ig 











Remarks of Governor Meyner At Judicial 
Conference of Magistrates, Nov. 2, 1956 


filed each year in the municipal 
courts, so that, as he put it, “one 
person out of every five in New 
Jersey pays his respects” to that 
court. 

Of course, 
ship between 
tion of our 
pression and 
or lack of it, 


the close relation- 
the mass jurisdic- 
courts of first im- 
the popular respect, 
for the administra- 


tion of justice as a whole, is 
nothing new. Forty years ago 
Chief Justice Hughes said( and 
I quote): 


“Justice in the minor courts— 
the only courts that millions of 
our people know—administered 
without favoritism by men con- 
spicuous for wisdom and pro- 
bity, is the best assurance of re- 
spect for our institutions”. 

It is apparent that the Chief 
Justice was discussing an ideal, 
not a widespread actuality. It 
was not true in 1916, nor is it, 
unfortunately, today, that courts 
of minor criminal jurisdiction 
are generally characterized by 





administration ‘‘withcut favor- 
tism by men conspicuous for 
| and probity”. Our New 






aom 
courts have 

a long way in that direc- 
since 1948, but you will be 
they still have 
a long way to go. The courts of 
minor criminal jurisdiction in 
New York and some other states 
of which I have some knowledge 
are still enmeshed in the kind 

political spoils system which 
is necessarily anathema to the 
of administration which 

Justice Hughes was de- 
scribing 

It is unfortunately 
the municipal court continues, 
ven in New Jersey, to be fre- 

] y tied in with local muni- 
1 politics and that this is in- 
evitable where there are no pro- 
visions for reasonable tenure 
and the magistrate is subject to 
the whim of the local adminis- 
tration which happens to be in 

ffice at the expiration of his 
You may be sure that I 
would give sympathetic consid- 

ation to any proposed legisla- 
tion to improve this situation. 
But even with this handicap our 
New Jersey municipal courts 
have achieved a remarkable rise 

public esteem and respect. 
nis is due, in a large degree, to 
ch revolutionary forward 
teps as the elimination of traf- 
fic ticket-fixing, the promulga- 

of uniform rules of court 
srning all of the municipal 
courts, centralized supervision 
of all the courts by the state ad- 
ministrative office of the courts 
ana the Chief Justice and, the 
requirement, generally, that 
strates be members of the 
And last, but certainly not 

strict application to the 
unicipal Court of the Canons 
Judicial Ethics, including di- 
cement of the magistrate 
m political activity. 

"B t procedural reform and 
court reorganization are only 
part of the process of lifting the 
Municipal Court to the place 
where the 1,000,000 people annu- 
ally summoned before it and the 
countless others who have con- 
with it as complainants, 
nesses, observers and other- 
7ill fully respect it. The 
the process is described 
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|in this fashion by James P. 
Economos, long-time Director of | highways. 


the Traffic Court Conference of 
the American Bar Association. I 
quote: 
“Possessed of every 
and structur- 
the spotlight 


Statistics, surveys, 
al reorganization, 


shifts to the individual judge 
***)? 

I repeat, “the spotlight shifts 
to the individual judge’. Now, 


that mean? I think it 
in two respects, 


what does 
has significance 







so far as the community is con- 
cerned: First, in terms of the at- 
titude of the dividual judge 
toward the p rmance of his 


id, in terms of 
judicial pro- 


function: Se 
the nature 


or tne 





cess itself in this particular 
court and the l 1ent of the 
judge to function effectively in 


yuld 1 like to dis- 
ctors with 


that process. I w 

cuss both of the 

you briefly 
First, then, the 


SE 


ttitude of the 









individual judge. This, I think, 
is of paramount importance. 
Does he think of his position 
primarily in is Of personal 
prestige, stimulation to his law 
practice, or sib as a step 
in his political progress? Any of 
these attitudes yme really 
manifest to rvant com- 


munity. They disserve the objec- 
tive of promoting — respect 
for this importa ribunal, and, 
thereby, in general. 
There secrets in 


« 





for court 
are ver! 








community life, particularly in 
small communitie It does not 
take long for word to get about 
that a particular judge is recep- 
tive to private suggestions from 
certain sources that particu- 
lar attorneys will be notably 
successful before that judge. It 
takes moral courage of a high 
order to turn old shoulder 
to such approac when one’s 
office might stake. But 
there are two rewarding conse- 
quences quickly apparent to 
those who have the solution to 
do what is right and necessary. 
The first is that eputation for 
probity grows quickly as 
the other kind and the magis- 
trate is eventu t free to do 
his job with interference. 
The second st refresh- 
ing sense of inner peace—the 
quietude of ranquil con- 
science. I am ynfident that 
most of you know exactly what 


I mean. 


What is more general repu- 





tation for uprightness in the 
whole municip ‘Ourt system 
will arise out of the exercise of 
higher standard individual 
magistrates, and in turn, 
will make it easier for the less 
resolute to work vard integri- 
ty. There are that this 





kind of progress i: ually go- 


ing on now in many of our local 
courts. 

There is another, and more 
difficuit aspect of the relation- 


magistrate’s 
function and 


ship between 
attitude toward his 








the respect w the public 
holds for his cot and, indeed, 
for the law itself. This is the 
delicate balance betu ween 1 the in- 


co 


terest of the 
enforcement of 








and the interest of society at 
large in the preservation of the 
liberties of the individual citi- 
zen. 

Judges who minister the 









criminal law a 


frequently ex- 
horted to be ic nd t 


tough and to “crack 
down” on law violators in cases 
involving offenses which are 
particularly reprehensible, such 
as homicide by reckless or 
drunken driving, narcotics of- 
fenses and sex offenses involving 
children. Right now, for exam- 














ple, the law enforcement au- 
thorities of the state, with ev- 
ery justification, are urging the 
application of maximum penal- 
ties, including ense revoca- 
tion, in cases of conviction of 


motor vehicle offenses involving 
danger to the travelling public. 
The success of this campaign is 
essential if the State is to cut 


jin the 
benefit | 
that can be achieved through | 
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down the tragic carnage on our 


But I cannot too strongly em- 
phasize to you the importance, | 
judicial approach, of 
drawint—a clear line between 
proceedings in advance of judg- 





|ment on the prosecution, and | 
|those which follow conviction. | 


The minute *that revulsion at 
the offense, or over-sensitivity to | 
the public attitude about the 
class of offense, is permitted to 
filter into the mind of the judge 
in the proceedings prior to ad- 
judication of guilt or innocence 
—at that moment there begins 
the erosion of the Anglo-Saxon 
concept of the rights of the ac- 
cused and of the vital presump- 
tion of his innocence. 

Once there has been a convic- 
tion after due process, the State 
may justly call for, and the 
judge properly invoke, such 
penalties as may be appropriate 
in the light, among other things, 
of the social obnoxiousness of 
the offense. But before that cru- 
cial event the defendant is en- 
titled, not grudgingly or merely 
formally, but fully and without 
stint, to every protection of the 
rules of criminal procedure and 
of the Bill of Rights, no matter 
how heinous the charge against 
him. The judge can never let 
himself become an automaton, 
grinding out convictions to suit 
the winds of current public 
opinion. The matter has been 
stated in this fashion by the 
brilliant legal essayist, Charles 
P. Curtis, in his recent book, “It’s 
Your Law” 

“The Judge is not acting for 
anybody, not even for the state 
or the government. We expect 
him to be as independent of the 
government as he is of any 
other organization or individu- 
al. We no more want him to be 
corrupted by intimidation than 
we like to see him bribed. Nor is 
the judge acting for himself 
** A Judge must take complete 
leave of himself, his own per- 
sonality and his own dearest be- 
liefs. We expect him to be com- 
pletely detached, not only from 
others but from himself, and de- 
voted only to his job.” 

There have been times when, 
in some circles, it has not been 
fashionable to be too solicitous 
about the recognition or the 
preservation of the Bill of 
Rights. Yet the basic protections 
of all of us as freemen spring 
from it, and your court is its 
first line of defense. Here, too, 
a high order of moral courage 
is called for. It may seem to the 
community that in seeing to it 
that an accused gets his rights 
you are being soft toward crime. 
But here lies one of your prime 
opportunities for education of 
the public. Whenever you rule in 
such a case, a succinct and clear 
explanatory statement from the 
bench not only makes your de- 
termination understood by the 
prosecution and the defendant, 
but it teaches the public that 
our constitutional protections— 
protections which any of them 
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for the magistrate, himself, in 
trying to maintain impartiality, 
but it will sometimes seem to 
the defendant from the magis- 
trate’s activities that the magis- 
trate is not being neutral, when, 
in fact, he is. 

We all know that the appear- 
ance of fairness and impartiality 
is almost as important as the 
actuality of it, so far as public 


| confidence in the administration 


of justice is concerned. I know 
that this Conference is sponsor- 
ing legislation for public prose- 
cutors in all contested cases in 
the Municipal Court. 

I pass, now, to the second fac- 
tor which I mentioned earlier as 
calling for appraisal in consid- 
ering the relationship of the in- 
dividual magistrate’s perform- 
ance of his job to the well-being 
of his community—that is, the 
nature of the judicial process in 
his court. 

The first thing that occurs to 
uS aS we analyze what goes on 
in this court is that thousands 
of decisions are being made 
daily here on issues of fact 
rather than law. It has been said 
that courts like yours might well 
be called courts of fact, rather 
than courts of law, because fac- 
tual questions are what you are 
deciding in great volume more 
than 99% of the time. Was the 
defendant drunk when stopped 
by the policeman? Was he driv- 
ing recklessly? Was the light red 
or amber when he went through 
the intersection? Numerous of- 
fenses which were formerly 
crimes are now downgraded to 
“disorderly conduct’. You are 
constantly having to decide 
which witness telling the 
truth and to draw disputed in- 
ferences of fact in these and in 
many other kinds of cases, over 
and above the multitudinous 
traffic cases. And your decisions 
have to be made, for the most 
part, immediately after the trial. 

The second significant aspect 
of the judicial process in this 
court is the necessity for making 
determinations after conviction 
as to punishment. Here there is 
involved the exercise of an in- 
formed discretion, ideally based 
on expertness in perhaps half a 
dozen fields. It is heartening to 
learn that pre-sentence investi- 
gations are being utilized on an 
increased scale by municipal 
judges. 

The questions I pose to you 
are these: Does our entire social 
attitude toward this court and 
toward the nature of the judi- 
cial process which transpires 
within it evince sufficient rec- 
ognition that it is a “fact” court, 
rather than a “law” court; a 
court for the application of 
sound’ _ sociological discretion 
1) 


is 


(Continued on page 8, col. 
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might stand in need of some 
day—are really respected by our 
courts and are actually working 
on a day-by-day basis. 

I fully appreciate that al! this 
is easier said than done. I know 
that one of your greatest handi- 
caps in this respect is the lack 
of a prosecuting attorney in 
most municipal courts. The ne- 
cessity in such a situation for 
the magistrate to see to the 
proper presentation of the pros- 
ecution evidence, and to cross- 
examine the defendant, is most 
lamentable. Not only does it 
create psychological problems 
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rather than of cold legal doc- 


to the necessity of improving 


| reliable when grounded in the 


kind of preparation Mr. Econo- 


4 | mos talks about? 
trine? Is enough attention paid | : - 


that process? The problem is not { 


peculiar to New Jersey. It is gen- 
eral. Our negligent attitude to- 
ward the _ qualifications and 
training of the judges in these 
courts is to be contrasted with 


our ready profession that they | 


are our most important courts. 
Yet the necessity of improving 


While I am on this ‘subject 
will you permit me to trench up- 
on your time to the extent of 


| saying that too little attention 


the qualifications of our lower | 
criminal court judges to decide | 


the kind of fact and discretion- 
ary questions which are con- 
stantly presented to them is well 
known to the experts in this 


field. Mr. Economos, the traffic | 


court expert whom I have al- 
ready quoted, says that the fac- 
tors essential to satisfactory 
work by traffic court judges in- 
clude, and I quote: 


is paid in our law schools, as 
well as later, in training po- 
tential future judges in their 
most frequent and_ therefore 
most important ultimate func- 


| tions—the decision of questions 


of fact. The trial bench is the 
heart of any judicial system be- 
cause it is there that the fact 
questions which constitute 99% 
or more of the total number of 
all litigated issues are decided. 

Take New Jersey, for example. 
The statistics I refer to are 
rough approximations. Of the 
one million complaints filed in 


| the magistrates’ courts annual- 


“Careful study, analysis, dis- 
cussions with fellow members of 


the bench, conferences 
traffic police experts, traffic en- 
gineers, educators, psychologists, 
chemists, physicians and a 


with ! 


knowledge of the law of phys- | 


” 


ics. 

Some of these things you may 
get at a Conference like this one. 
But how many of you feel ade- 
quately qualified in the other 


respects mentioned by Mr. Ec- | 


onomos? And how many of you 
are planning 
about it? 
Justice Oliver Wendell Holmes 
has said that the decision of a 
question of fact by a trial judge 
(and I quote) “will depend on a 
judgment of intuition more ar- 


to do something | 


ly, 325,000 cases are actually 
heard in these courts. Our coun- 
ty district courts get 140,000 
cases a year, and our County 
and Superior Court trial courts 
20,000 civil cases and_ 10,000 
criminal cases. This makes a 
grand total of roughly 500,000 
cases brought in all our trial 
courts, contrasted with approxi- 
mately 650 appeals heard each 
year in the Supreme Court and 
the Appellate Division, or a lit- 


| tle more than one-tenth of one 


percent of the total. Of course 
this percentage would have to 
be modified after allowing for 


| the cases which are discontin- 
| ued or settled in the trial courts. 


| But 


ticulate than any major premise | 


2% 


an intuition of experience 
which outruns analysis”. But 
who will deny that such a “judg- 
ment or intuition” is far more 
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it would still be minimal. 
Even after allowing for the work 
of the juries it is clear that our 
judicial system is_ primarily 
geared to the decision of ques- 
tions of fact 
meting out punishment by in- 
dividual judges. 

One of the most forceful ex- 
positions of this thesis of the 
paramount importance of the 
trial court is the book by United 
States Circuit Judge Jerome 
Frank, “Courts on Trial’. He 
says, and I quote: 

“In legal mythology, one of 
the most popular and most 
harmful myths is the upper- 
court myth, the myth that upper 
courts are the heart of court- 
house government. This myth 
induces the false belief that it is 
of no importance whether or not 
trial judges are well-trained for 
their job, fairminded, conscien- 
tious in listening to testimony, 
and honest. In considerable part, 
this belief arises from the falla- 
cious notion that the legal rules, 
supervised by the upper courts, 
control decisions. But the false 
belief about the unimportance of 
the trial judge’s activities is also 
encouraged by another tenet of 
the upper-court myth, i.e., that 
the upper courts on appeals can 
and will safeguard litigants 
against the trial judge’s mis- 
takes concerning the facts. I 
think that by now the reader 
knows how delusional that no- 
tion is ***. 

“*** the duties of trial judges 
demand far more ability than 
those of ‘higher’ court judges. 
Concerned as the latter are pri- 
marily with the legal rules *** 





many lawyers possess such 
knowledge and skill which can 
be acquired by an _ intelligent 
man through an education in a 
law school and a few years of 
practice. But neither in the law 
schools—as a legal education 
goes today—nor elsewhere can a 
lawyer obtain any systematic 


training that a trial judge should 
have.” 
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i : “~ | importance 
and discretion in| 


Tax Assessment Improvements 


The following item appeared | 


in the November issue of a pub- 
lication of the New Jersey Asso- 
ciation of County Tax Board 
Commissioners and Secretaries. 
It is here reprinted with those 
items of a personal nature re- 
lating to members of the associ- 
ation and not of interest to our 
readers, omitted: 
He Can Dream, Can’t He? 

Your President, Michael V. 
Donovan, has been having some 
unusual dreams lately and for 
the benefit of the members who 
heve not been near enough to 
he him talking in his sleep 
this publication has assigned one 
of its report to do a little 
eavesdropping. 

We can report authoritatively, 
therefore, that during the past 
month Mike has dreamt: 

1. That he was watching the 
induction of New Jersey’s own 


ar 
al 


ors 





Of course, neither Judge 
Frank nor I entertain the idea 
that highly qualified appellate 
judges are easy to come by; nor 
that the careful and orderly de- 
velopment of rules of substan- 
tive and procedural law by the 
appellate courts is not an ex- 
acting exercise and vital to the 
overall judicial process. The 
point emphasized is this—that 
in terms of people at large in- 
volved in litigation—the over- 
whelming impact of the judicial 
system upon them as individuals 
is in terms of decision of ques- 
tions of fact—decisions which 
are but little affected by ap- 
peals. It 
that when we talk about the 
of the Municipal 
Court we are speaking not only 


|in quantitative terms, the num- 


ber of cases, but also in qualita- 
tive terms, the intens. personal 
participation by the magistrate 
in the continuous process of ad- 
judication. 

And so the community, your 
local community as well as the 
State as a whole, has a substan- 
tial stake in the improvement of 
the fact-finding process in your 
court and in your sociological 
and psychological equipment for 
the determination of penalties 
and dispositions of defendants. 
I hope these comments of mine 
may stimulate further activity 
along that line by each of you 
as individual magistrates and by 
the Conference as a whole. 

May I close these remarks by 
pointing out that the magistrate 
can greatly contribute to the re- 
spect for, and understanding of, 








the law in his community by 
what he does outside of court as 
well as on the bench. He can 
speak to civic and service or- 
ganizations and to school as- 
semblies and explain how his 
court operates and the stake 


that every citizen has in its efi- 
cient and orderly processes. He 
can take a position of leadership 
in the local juvenile delinquency 
committ up under the 
auspices the Supreme Court. 
He can persuade the governing 
body of the wisdom of appropri- 
funds with which to pro- 
a prosecuting attorney for 
court in all contested cases 
or demand the appearance of 
the municipal attorney in such 
cases. He can instruct the police 
department in the fundamentals 
of due process and in the ob- 
servation of the constitutional 
rights of an arrestee by a police 
officer. 

But above and beyond any of 
these his greatest contribution 
will consist of his personal con- 
duct both on and off the bench. 
It lies mainly in him to convince 
the community by word and 
deed that in his court and in his 
conscience there is equal justice 
for all under law. In so doing 
he furnishes the public a first- 
hand impression of our court 
system as a whole and builds our 
firmest bulwark against any 
threat to the democratic process. 


set 


ees 
of 


ating 
viae 


tne 


should thus be clear | 


William J. Brennan as Chief 
Justice of the U. S. Supreme 
Court and that present to see 
his protege sworn in on that oc- 
casion was our own venerable 
and esteemed Chief Justice Ar- 
thur T. Vanderbilt. 

2. That Chief Justice Vander- 
bilt suggested to all members of 
New Jersey’s judiciary that they 
take factual notice of the statu- 
tory limitations which are bind- 
ing on certain quasi judicial 
bodies concerning the hearing 
and determination of tax ap- 
peals, with the result that up- 
per court trial judges, not press- 
ed for time, relax protocol and 
permit the lesser tribunals to take 
precedence in demanding that 
lawyers be present to try their 
tax appeals on the designated 
day. 

3. That arrangements were 
made for decisions by our State 
Courts on tax matters to be 
forwarded with all possible speed 
to the body or bodies to which 
the rulings apply. 

4. That to solve our many tax 
problems, a Constitutional Con- 
vention was called by the Legis- 
lature and one of the proposals 
it came up with was that a Tax 
Court, composed of able lawyers 
experienced in the field of taxa- 
tion, be established to handle 
tax appeals from County Board 
decisions. 

5. That a Tax Court was made 
up of full time judges, adequate- 
ly paid, with the decision of any 
one member held final unless | 
appeal was taken to the state’s 
regular appellate courts. 

6. That the Legislature decid- 
ed to use its clear constitutional | 
power to enact laws, even though 
of controversial nature, rather 
than resort to referendum or 
referenda (take your pick!) 

1. That the troublesome 
“Freeze” law was melted. 

8. That the “Green Light” 
came up for a 3-year assess- 
ment for all real property in 
the state. 

9. That the 3 universities in 
New Jersey made assessment 
practices and procedure an ac- 
credited subject in both under- 
graduate and postgraduate 
courses. 

10. That all municipal assess- 
ors turned out to be qualified 
men, working on a full-time 
basis, and protected by tenure 
of office. 

15. That the Legislature pro- 
vided the Local Property Tax 
Bureau with a “Univac” which 
would be far more accurate than 
a poll for the study and process- 
ing of property sales samples. 

16. That the new Tax Court 
came through with prompt de- 
cisions so that no longer were 
tax appeals held up for 2, 3, 4, 
and even 5 years. 

17. That when persons with 
sworn public obligations repre- 
sent private interests all con- 
flicts of interest were resolved 
in favor of the government. 

19. That all County Boards of 
Taxation made a New Year’s 
resolution to start their hearings 

20. That a uniform state-wide 
set of rules and forms for 
County Boards of Taxation was 
put into operation. 

21. That all members of Coun- 
ty Boards of Taxation became 
intimately acquainted with 
N. J. S. A. 54:1 et seq. 

23. That all county board sec- 
retaries arranged to have the 
offices of th boards properly 
staffed during gular business 
hours. 

25. That all county board min- 
utes were kept up to date and in 


sir 
al 
rey 


re 
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| Claiming the benefit of the no 


Longer Holiday Weekend, 
Possible For More |. 
Workers 


Longer holiday weekends mz 
be granted workers this year ; 
a result of a new ruling, say 
Commerce Clearing House, nal 
tional reporting authority 9g 
tax and business law. 

Overtime pay requiremen 
were no longer a bar to makj 
the Friday after Thanksgiving 
holiday in exchange for a 
workday in the week 
Thanksgiving. The same wij 
also be true if employers arrang 
to close down the Monday befo 
Christmas or the Monday befo 
New Years to give employees 
longer holiday weekend, accord 
ing to CCH. 

A new Department of Labg 
policy allows the time off to h 
made up on a sixth day at reg 
lar pay rates. Overtime pay fg 
the sixth day worked in th 
week would otherwise be rg 
quired in so far as enforcemey 
of federal wage-hour laws 
concerned. This make-up tim 
must be worked in the week be 
fore or after the holiday. 

Two conditions must be mé 
according to the new policy: t 
arrangement must be agreed 
by the employer and the em 
ployee in advance, and the em 
ployer must be complying wit 
the overtime pay rules in ag 
cordance with the law. This lat 
ter requirement deprives tt 
employer who might be violati 
the overtime pay rules fro 













































overtime-for-the-sixth-day rul 

This relaxation of the over 
time pay requirements of fed 
eral laws does not free employ 
ers of any premium pay obliga 
tions they might have unde 
union contracts, warns CCH. 













admirable condition. 
29. That all lawyers in tax ap 
peal matters were not only pre 
pared to try their cases, b 
were actually ready to try the 
when the case was called. 
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AT THE 


MONMOUTH BAR ASSOCIATION TESTIMONIAL TO ASSOCIATE U.S. SUPREME COURT JUSTICE 


WILLIAM J. BRENNAN, JR. — NOVEMBER 21, 1956 





1. Hon. Elvin R. Simmill, Hon. Alton V. Evans, 
*. Howard Ewart, and Hon. J. Edward Knight. 
_2. Richard W. Stout, U. S. Supreme Court Justice 
liam J. Brennan, Jr., and Senator Richard R. Stout. 
3. Former Justice Henry E. Ackerson, Jr., Edward 
O'Mara, Chief Justice Arthur T. Vanderbilt, Justice 


ttnnan, and Hon. Haydn Proctor. 


4. Stanley Cohen, Benjamin Gruber, Edward F. 
tka, President Monmouth County Bar Association; 


—*2n County Prosecutor Robert A. Lederer and Ed- 


74d J. Canzona. 


5. Ezra W. Karkus, John R. Kelly, Maja Leon Berry 
and Lehan K. Tunks, Dean of Rutgers Law School. 

§. John A. Petillo and Edward H. Conway. 

7. (front l-r) J. Stanley Herbert, Hon. John C. 
Giordano, Secretary of State Edward J. Patten and 
Harold Halpern. (rear l-r) Solomon Lautman, Donald 
Rapson, Edward F. Juska, Theodore J. Labrecque and 
Samtel S. Cohen. 

8. Justice Brennan and John C. Giordano, Jr. 

9. Hon. John J. Francis, Hon. Sidney Goldmann, 
U. S. Supreme Court Justice William J. Brennan, Jr., 


Mh és 
N. J. Supreme Court Justice Nathan L. Jacobs and 
Hon. Alfred C. Clapp. 

10. Edward W. Wise, Milton A. Stein and Thomas 
F. Shebell. 

11. (Seated) George N. Arvanitis, James M. Cole- 
man, Jr., Alan C. Sugarman, David M. Pindar, Charles 
Applebutter and Edward J. Fox. (rear) Donald C. 
Cunningham, Frank P. Zimmer, Theodore C. Mirabella 
and Marshall Selikoff. 

12. Edward F. Juska, Chief Justice Vanderbilt and 
Justice Brennan. 
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Attorney Outlines Recent Auto Insurance :: 
Cases 


* 


Chicago (ACCN)—Court deci-| stepped off of a defective skid 
sions of the last two years in-/| and was injured. 
terpreting the language of the; The (state) Supreme ‘court, 
basic automobile liability stan-| Special term, held that, in 
dard provisions pertaining to! utilizing the defective skid to 
bodily injury liability, property | facilitate the unloading opera- 
damage and medical payment; tion, Macy’s was “using” the 
coverages, were summarized in| truck. Coverage under the auto- 
an address by Atty. Norman E.| mobile policy of the trucking 
Risjord at the 79th annual meet- company was cenied to Macy’s 





ing of the American Bar Assn. in} only because of breach by 
| Macy’s of the notice of accident 
| condition of that policy. 

| Bodily Injury Liability and 
| Property Damage Liability Cov- 
erages— 

“On behalf’—As regards the 
agreement of the insurer in the 
bodily injury liability and prop- 
erty damage liability coverages 
|to pay “on behalf” of the in- 
| sured, the U. S. Court of Appeals 
| for the Eighth circuit held that, 
under Missouri law, the injured 
| party is a third-party benefi- 
|ciary of the contract and, as 
|such, is in a position to raise 
| the issue of no consideration for 
|an exclusionary endorsement 
|issued by the insurer after the 
| effective date of the policy. 
| “Damages”—The bodily in- 
| jury liability and property dam- 
| age liability coverages agree to 
| Pay sums which the insured is 
|legally obligaied to pay as 
| “damages.” 


Dallas. 

The basic automobile liability 
standard provisions were pro- 
mulgated in 1947 by the Nation- 
al Bureau of Casualty Under- 
writers and the American Mu- 


tual Alliance. Risjord, of Kan-| 
sas City, Mo., is vice president | 
and general counsel of Employ- | 


ers Reinsurance Corp. He spoke 
before the ABA insurance law 
section. us 

As Risjord points out, 
1947 standard provisions have 
been replaced by the 1955 stand- 
ard provisions, but no known 
decisions, he asserts, have as 
yet been reported interpreting 
the latter. 

Furthermore, the Kansas City 
attorney noted, new family auto- 
mobile standard provisions were 
scheduled to go into use on Sept. 
1 of this year. These, he said, are 
designed to make applicable pro- 


tection for families incident to| 


the normal use of automobiles 
by members of such families. 
They are not available for cor- 
porations or partnerships, nor 
for insuring individually owned 
commercial automobiles or trail- 
ers. 

Where the language of the 
1955 or 1956 standard provisions 
might have brought about a dif- 
ferent result in any of the cases 
touched upon by Risjord, he 
noted this fact in his address. 

An abstract of Risjord’s re- 
marks covering some of the 
cases he referred to, which are 


given in the original text with- | 


out citations, follows: 
Place of garaging—Two recent 
decisions in the U. S. Court of 


Appeals for the Tenth Circuit) 


involved changes during the 
policy period in 
principal garaging of the auto- 
mobile as represented in the 
declarations. 

In each case, the representa- 


tion as to the place of principal | 


garaging was true on the effec- 
tive date of the policy. During 


the policy period the named in- | 


sured moved out of the state 


and the acciden’ occurred there- | 


after. The court held in each 
case that changing the place 


where the automobile was to be! 


principally garaged would not 
vitiate the policy. The Tenth 
circuit apparently considers that 
the “place of garaging” is not a 
continuing representation. 
Loading & Unloading—A re- 
cent New York case involved the 
clause providing that use of the 
automobile includes the loading 
and unloading thereof. Televi- 
sion sets were being unloaded 


at Macy’s from a truck owned by | 


a trucking company. Skids fur- 
nished by Macy’s were used in 
the unloading. An employee of 
the seller of the television sets 
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the | 


the place of| 


} In a recent Wisconsin case, 
| the named insured, while driv- 
| ing the automobile, struck and 
| Killed Kieffer, who was engaged 
|}in the course of his employment 
| as an employee of Post. Pursu- 
ant to the workmen’s compensa- 
| tion act, Post’s workmen’s com- 
|}pensation insurer made pay- 
|ments to the state treasury be- 
|cause of Kieffer’s death and 
|} then brought an action against 
|the automobile insurer for such 
payments. 

| The Supreme court affirmed 
a judgment against the automo- 
bile insurer, holding that the 
| liability of the named insured 
to the workmen’s compensation 
insurer was liability for “dam- 
ages” even though in reimburse- 
| ment for a compensation award. 
“Sustained by any person’— 
| The policy language referring to 
bodily injury “sustained by any 
person” was involved in two 
| cases where the injury was sus- 
tained by the named insured 
and the courts held that there 
was coverage notwithstanding 
that the injury was sustained by 
the named insured. 

Defense, Settlement—The in- 
|surer undertakes to defend or 
| settle suits against the insured, 
| but intends to defend only suits 
which involve claims for which 
the policy affords insurance for 
damages which may be recover- 
ed against the insured. 

To this end, the 1947 standard 
provisions prefaced the defcnse, 
settlement clause with the words 


“As respects the insurance af- | 


the other terms of 
the company 


forded by 
this policy 
eR 6c. 

| To strengthen this thought, 
the 1955 standard provisions 
| used the following introduction: 
“With respect to such insurance 
as is afforded by this policy ..., 
the company shall...” 

To make the desired result 
even more certain, the 1956 
standard provisions moved the 
| defense, settlement clause from 
its previous position in a sepa- 
| rate insuring agreement and in- 
| cluded it in the very sentence in 
‘which the bodily injury liability 
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and property damage liability | 
coverages are stated. 

Claims not covered—In con-| 
sidering the obligation of the| 
insurer to defend the insured,| 
the Supreme court of New} 
Hampshire held in a recent case} 
that the insurer is not obligated 
to defend the insured in an ac- 
tion based upon a claim not cov- 
ered by the policy. 

Excess policies —A California 
District Court of Appeal and the 
U. S. District Court for the 
Western district of Louisiana re- 
cently held that the fact that 
the insurance is excess over 
other insurance does not affect 
the excess insurer’s obligation 
to defend. 

Settlement—The Texas Court 
of Civil Appeals and the Wis- 
consin Supreme court recently 
aecided that settlement by the 
insurer with a third party, in 
which settlement the insured 
did not participate, would not 
prevent the insured from recov- 
1inst said third party. 


ering aga 
Definition of Insured—Per- 
sons “using” and persons “re- 


sponsible.” 
In two recent decisions, the 
courts have held that a stranger 


to the truck crew who is Not} rec 


driving the truck but is direct- 
ing the movements of the truck 
is “using” the automobile and is, | 
therefore, an “insured” under 
the policy. | 

A California District Court of| 
Appeal, in a very recent case,| 


held that a warehouse employee | © 


who tilted a truck to slide out 
its contents was “unloading,” so 
that he, as ‘‘using,”’ and his em-| 

“responsible,” were} 


ployer, as 


“insured” under the policy cov-|} 


ering the truck. 


In another recent decision, the | 9 ‘lnton 
U. S. was held to be an insured|1.5 


under a policy covering a mail- 
man’s automobile, as a person or} 
organization “responsible” be-| 
cause of the Torts Claims act. 
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Dated: November 23, 1956 
STATI LL, deceased. 
Vursua f ADRIAN M. 
0 es ) the County of 
x is ’ n of 
i ee i, “xh ) subscriber 
r oat r attirma elarms and 
jen S aga deceased, 
“ 8 or they 
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New k 
LJ N of 1 30,24 
November 14, 1956 
STAT ’ ( WRIGHT, deceased. 
of ADRIAN M 
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their claims and 
tate of sa@id deceased, | 
is from this ds 
r barred from pr 
saring the same against the subscri ; 
DOUGLAS C. WRIGHT | 
EMERY & DANZIG, Attorneys 
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Jersey corporation, | 
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als., 
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ersey corporation, et 
CECUTION, For Sale 
f stated _— 
N. directed, I shall 
by Public Vendue, in Room | 
OURT HOUSE, in Newark, | 
} 18 


th day December, | 
Prevailing 
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lace of 
k 15 yngworth | 


Known as 


conveyed to 

Deed of | 

bearing | 
to be 


premises 


Seven Hundred and / 
Ninety-five Cente 
with the costs of 


12, 1956. 

. G. DUFFY, Sheriff. 
H. Berger, Attorney. 
Dec. 6, 13 $37.17 
















Bloomfield Lawyers To 
Hold Christmas Party 


The Bloomfield Lawyers Club} 


will hold its annual Christmas| 
party on Thursday, December 6, | 
at 7 P.M. at the Mayfair Farms. | 
The evening’s program includes | 
a steak dinner, favors for the} 
ladies, community singing, dan- | 
cing and entertainment. Reser- | 
vations are $7.50 each and; 
should be made immediately 
with Arthur Talmadge. 





Announcement 
Abraham Brenman, Herbert 
Susser, and Philip Tanis have 
formed a partnership for the} 
general practice of law under| 
the name of Brenman, Susser! 
and Tanis with offices at 132 
Market Street, Paterson 1. 
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of said deceased, 
the creditors of 
to the subscribers 
claims and 
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date, or they 
m prosecuting or 
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GELFOND 
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SARA D 
IRVING 
IRVING MANDELBAUM, Attorney 


86 Broad Str 








News RL N.d 
ad 29, D 6, 13, 20, 27 
Dated: November 23, 1956 | 
ESTATE OF ELLEN M. CARMICHAEL, | 
leceased | 
Pursuant to the order of ADRIAN M. 
FOLEY, JR Surrogate of the County of! 
Essex, this day made, on the application of | 
the undersigned, Executrix of said deceased, | 
notice is hereby given to the creditors of | 
said deceased, to exhibit to the subscriber | 
under oath or affirmation, their claims and 


demands against the estate of sald deceased, | 
1 six months from this date, or they | 
i be forever barred from prosecuting or | 
recovering the same against the subscriber. | 
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MARY F. KINGSTON | 
| 

3, 13, 20, 27 'D 
| 
OF NEW JERSEY 


OF STATE 


CERTIFICATE DISSOLUTION 






To all to whom these presents may come, 

Greeting 
WHEREAS It appears to my satisfaction, | 
by duly authenticated record of the proceed- 
f voluntary dissolution thereof 
nous consent of all the stock- 


ted in my office that 

I & STERNGOLD, INC. 

2, whose principal 
) ral Avenue, 













SFORE, I, the Secretary of 

















sent in wr the dissolution of said cor- 
} poration. by all the stockholders 
thereof, w said consent and the record 
of the proceedings aforesaid are now on file 
my said 
IN 


t f New Jersey Do Hereby 

e on did, on the 

. , file in my 

ott ttested consent 

n of said cor- 

vor ‘ i by stockholders 

hereo said consent and the record | 

f the | ings aforesaid are now on file 
in my sai e provided by law 

IN TESTIMONY WHEREOF, 

have reto set my hand and af- 

ed my official seal, at Trenton, 

¥ h < of November, 

Ss isand nine hundred | 

six | 

J. PATTEN, | 

f State. | 

L.J.—N 13 $21.60 

Dated: November 15, 1956 

ESTATE OF JOHN REINHOLD SWENSON 

LUNDE, deceased 

Pursuant to the order of ADRIAN M. 

FOLEY, JR., Surrogate of the County of 

Essex, this day made, on the application of 


the undersigned, Executrix of said deceased, 
notice is hereby given to the creditors of 
said deceased, to exhibit to the subscriber 
under oath or affirmation, their claims and 
demands against the estate of said deceased, 
within six months from this date, or they 
will be forever barred from prosecuting or 
recovering the same against the subscriber. 
BETTY SWENSON LUNDE 
BAILEY & SCHENCK, Attorneys 
11 Commerce Street 
Newark 2, N. J 
L.J.—Nov. 22, 29, 








Dec. 6, 13, 20 





STATE OF NEW JERSEY 
DEPARTMENT OF_ STATE 
CERTIFICATE OF DISSOLUTION 
all to whom these presents may come, 
Greeting: 
WHEREAS, 

317) 


To 


It appears to my satisfaction. 




















y duly authenticated record of the proceed- 
ings for the voluntary dissolution thereof 
by the u ous consent of 1 the stock- 
holders, od in my office that 
THE TEM CORPORATION 
a corporation of this State, whose principal 
office is situated at No. 60 Park Place, 
in the City of Newark, County of Essex, 
State of New Jersey (Max N. Albach, 
being the agent therein and in charge thereof, 
upon may be served). has 
‘ li juirements of Title 14. 
( of Revised Statutes 
of preliminary to the issuing 


cate of Dissolution. 

REFORE. I, the Secretary of 
of the State of New Jersey. Do Hereby 
y that the said corporation did, en the 
day of November, 1956, file in 
office a duly executed and attested con- 


of this Cert 
NOW. TH 


State 
. ¢ 












fice as nrovided by law. 
TESTIMONY WHEREOF, I 
have hereto set my hand and af-/| 
fixed my official seal. at Trenton. | 
this Ninth day of November, 
(Seal) A.D... one thousand nine hundred | 
and fifty-six. 
EDWARD J. PATTEN, 
Secretary of State. 
L.J.—Nov. 15, 22, 29 


A Dependable 
Service For 
Lawyers 


‘Our Representatives 


‘Cover Daily— 
In Trenton 
The Offices of the 


In Bergen, Essex, Hudson 
Passaic and Union 
Counties 


Services We Perform— 


Ascertaining 


Service of papers on attorneys 
Filing and delivery of papers, 


Obtaining information and data 


Abstracting dockets 
Searching and abstracting tradé 


'Messenger Service 


office daily for your instructions 
and requests on forms provided 
by us. 


Reports 


on each request you make. 


THIS SERVICE IS AVAILABLS 


Serving the Bar of New Jerse 


24 Edison Place, Newark 


Our representative will be bapP!] 
/to call on you to explain this | 
, service in detail. | 


$21.60 SSF 


79 N. J. L. J. Index Page 47 


Secretary of State 








Supreme Court 

Superior Court 

Secretary of State % 
U.S. District Court 


Workmen’s Compensation is 


State Tax Department 
Attorney General 

Bureau of Vital Statistics 
All other State Offices 





County Clerk’s Office 
Register 

Surrogate 

County Clerk’s Vault 
Register’s Vault 

Sheriff’s Office 

Surrogate’s Vault 

Referees in Bankruptcy 
Chancery Division Chambers 
Compensation Courts 

All County Courts and Offic 
Municipal Courts and Offices 





istrict Courts 


All Parts of the District Court# =. 


in the Counties mentioned. 


r 


corporate name 
availability and corporate in-§. 
formation 


files, etc. 





names, corps., chattel mtgs4 
estates, etc. 


Procuring Forms or Rules 
| Marking District Court cases 
Obtaining police and hospital 


reports 








Our messenger calls at youl 





A prompt report is given you 





TO YOU FOR A NOMINAL © 
MONTHLY CHARGE 


For Over 30 Years 


NEW JERSEY LAWYERS 
SERVICE 


MArket 3-6190-1 
























~Nor 
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LEGAL NOTICES LEGAL NOTICES LEGAL NOTICES LEGAL NOTICES | LEGAL NOTICES 
Dated: October 22, 1956 | Dated: Octeber 30, 1956 











STATE OF NEW JERS SEY STATE OF NEW JERSEY STATE OF NEW JERSEY 


























| 
: = | : 

DEPARTMENT OF DEPARTMENT OF STATE , EN >'s > | ESTATE OF LILLIAN M. RUFFIN, de-| ESTATE OF ROSE BLUMB, deceased. 
-RTIFICATE OF ; cee ee ee Hapa i DEPARTMENT OF STATE j ESTATE ¢ “1Ad . N, . 
pene Peconn oy oe CERTIFICATE OF DISSOLUTION CERTIFICATE OF DISSOLUTION | comme . i ae yoLEr JR. to Pani ncg hg Magy 8 * 
net ' 4 ‘ ne Git fo: whom: LNCS: FLOROMER MAM: CONG, | ZO GIT IGT MROME! FRESE: SECRONEN | MORM COMC FULEY. JE ng imate a the County of | E sex, this day amie on the application of 

reeting Greeting: ; Osage: as ne - ‘ ed, 
w HER EAS, 8, It appears to my satisfaction,, WHEREAS, It appears to my satisfaction, beng 84 —. _ eS | | the undersigned. a < ae - 


tics record of th -| by duly authenticated record of th - 

Matas Seaniniien: tneoeat | ie Z > v0 atary Genstatinn on | notice isSstereby given to the creditors of | said deceased, to exhibit to the subscribers 
ons of all the stock- | Said deceased, to exhibit to the subscriber| under oath or affirmation, their claims and 
|under oath or affirmation, their claims and | demands against the estate of said deceased, 











fer the voluntary 


g jiss ] f lu 
s upanimous consent ntary dissolution thereof | ings for the volu 


consent of all the stock-| by the unanimous 


cs, deposited in my i 

4 2 r D y office that holders, deposited i office that . : 

ee "AUT TO WRECKING FI SHE R CONTRA( CcOo., INC | demands against the estate of said deceased, | within six months from this date, or they 
i ‘ ‘ ‘* pring within six months from this date, or they/ will be forever barred from prosecuting or 


ration of this State, whose 





co INC. a cor oration of this State, whose rincipal ‘ - 
ie r 17. Acad i ate | will be forever barred from prosecuting or} recovering the same against the subscribers. 



















toga Santen ae i , « of ‘Essex. recovering the saline against: the subscriber. | RUTH MELON > 
Essex, | State of v MeGlynn, | THE HOWARD ‘BAVINGS INSTITUTION | _ HARRY BLUME 
Schotland, being the axent thereof, | JAMES E. ABRAMS, Attorney |; ABE JAC KLEN, Attorney 
in charge inereof, | upon whom p . has | 159 Halsey Street 24 Commerce Street 
served), has complied with the requ ment Title 14, | Newark, N. J. ane: Newark 2, N. J. aS ‘ 
of Title 14, | Corporations, ( Statutes | L.J.—Nov. 1, 8, 15, 22, 29 L.J.—Nov. 8 15, 22, 29, Dee. 6 








tevised Statutes| of New Jersey, the issuing 
to the issuing of this Certificat 
ition NOW, THEREF‘ I, t Secretary of 
, the Secretary of | State of the State « ew Jersey, Do Hereby ae 
tify > gg ort 2 ) < dece ed. 
New Jersey, Do Hereby tify that the said ation im ae Hocanant io. ihe oder of ADnEAME-26.| 
Baty FOLEY, JR., Surrogate of the Oounty of It appears to my satisfaction, 


x ne STATE NEW SE 
ae : Dated: November 5, 1996 DEPARTMENT UF STA Tk 
ESTATE OF ELIZABETH H. JENNINGS, ‘ATE OF DISSOLUTION 
whom these presents may come, 

















pn did, on the Fourteenth day of N 

ile in y | Office a duly exe a ed consent | - a3 
adie neeat in writing to the dissolut of said gaa Essex, this day made, on the application of| by duly ‘authenticated record of the proceed 
estes Consens |. ns : ; i Ae the undersigned, Executors of said deceased,| ings ior the voluntary disseiution tuereof 











: . 8 t i r ration pcuted by all the stoc 1 
which remy consent and . bs said pal creae «hick poe i - . the nt notice hereby given to the creditors of | by the unanimous consent vf all the stock 
Mle| naccet “which said nonesnt and the veeora (of tle proceeding® atoress “now on file | Said deceased, to exhibit to the subscribers | Hulders, dvposited in fer At 
r aes r are now on file|in my said office as provided by law. iuder oath or alfirmation, their Claims and ; Pry a agp A sp er 
I t aig, . ‘ ct _ | demands against the estate of said deceased, | 2 Sota y vega ea ses pag ny pact mpc ht 
‘ 7 by taw IN WHEREOF, 1) within six months from this date, or they | lice is situated at No. 9 Clinton Street, 





set y hand and af in the City of Newark, County of Essex, 










































































































































































































a 
* WHEREOF, I have rever barred from prosecuting or| ‘\! 3 ‘ 
d and af- fixed Dy oficial seal, at Trenton r the same against the subscribers. | Ehrebes spall — Jersey Rage Reaper vse 
1 Trenton, this Fo oO November, THE HUWARD SAVINGS INSTITUTION velny the agent therein and in charge thereol, 
. Se , D one ft sand ine hu 4 ipou whom process may be served), has 
and fifty-six pis er gee pe Lh ELIZABETH A. O'GORMAN complied with the requirements of ‘Litle 14 
ELW ARD J PATTEN sea EDWARD. J. PATTEN STRYKE RK, TAMS & HORNER, Attorneys! Corporations, General, of Kevised Statutes 
ion Secretary of State Bacvataed of atate 744 broad vet of New Jersey, preliminary to the issuing 
, j Nov. 29, Dec. 6, 13 $21 ss x 29 mw sie $21.60 | >t wark 2, J. of this Certificate of Dissolution. 
2 AD cet ee ae “ a sii L.J Nov. 22, 29, Dee. 6, 13 NOW, THEKEFORE, 1, the Secretary of 
N ———— ——— cape State of the State of New Jersey, Do Llereby 
er 19 aia ee ee : ; eae oa Certify that the said corporation did, on the 
a/k/a FAN t ketober 31, 1956 — OF NEW JERSEY Fourteenth day of November, 1956, file in 
RkOS!k ESTATE OF ART 4 riLLMES, de- . fae ate -aq | WY Oflice a duly executed and attested consent 
ant to the order of ADRIAN M r at JOSIAH JAMES, MOSES HAYES, | in writing to the dissolution of said cor- 
j Surrogate of the (x ot 1 in eat . ‘ JUSEPH KR. PLUM, HUGH MO-} joration, executed by ail ti stockholders 
4 ss + ee ta aoe 6 a DOUGAL, DAVID PLUM, CALEB]! thereof,’ wiich said cousent and the record 
re , as CUE oF WARD, EPHRAIM HINDSDALE, | of the ‘proceedings aforesaid are now on tie 
ws of the N mb siete JOHN PARKHURST, JOHN C.| ip my said office as provided by law. 
WHOM IT MAY CONC ERN I x < deceased, BURNET, MOSES FATOUT, CY- IN TESTIMONY WHEREOF, I! 
eins ; aay stan of thn g reditors of RENUS BEACH, CAL EB BALD- have hereto set my hand and af- 
eS . subscriber WIN. STEPHEN . THE- | tixed my official seai, at Trenton, 
= 4 eir claims and ODORL 8 JOHNSTON Jos SE | this Fourteenth day of November, 
state of said deceased. BAl DWIN JAMES oon “| (Seal) A... one thousand nine hundred 
5 = s date, or tney ROBERT TANEFIE = and fifty-six. 
g ma secuting or ROBERT 5. CANE STE: EDWARD J. PATTEN, 
tate } af hey PHEN WARD, JOPHIAH HARRI- | Secretary of State 
“et Ee han sribe OBEDIAH WOODRUFF, JO-| 1 3 Nov. 22, 29, Dec. 6— $21.60 
: “i SAYRES, DAVID GOBLE, ; 
P SETSY CRANE, WILLIAM PICK- | —— 
JNU. u. LUM, DAVID SHERIFF'S SALE 
, e (L.8.) AYRE S, PETER MEAD, § ICHA- SUPERIOR (CHAN) C-78 
¥ A ies ti - = : . BOD ¢ R ANE, RHODA DULAGER,! SUPERIOR COURT OF NEW JERSEY 
SI ATE OF NEW JERSEY 5 . MATILDA POURILEY, LOUISA! CHANCERY DIVISION, xX COUNTY 
"AKTMENT OF STATE . a CANFIELD, MAHITABLE CRANE, Docket No. 
iT PI ALE UF DISSULUTION : i 15, 1956 ELISHA WHITAKER, DAVID Between Saeioa Savings and Loaa Asso 
0 whom these vresents may come, CARTER, de- ALLING, DAYTON PRICE, MAG-|} ciation, a New Jersey corporation, Plaintiff, 
mO: es Spore DALENE DAVIS, FREDE RIC K N.| and Wuke E. Moore, et als., Defendants. 
LEAS, It appears to my satisfact 4 ADRIAN er SMITH, JNO. C, CRANE, and AMOS| EXECUTION, For Sale of Mortgaged 
' p aut Bticated recurd of the pr “ County o DAY, i their and each of their} I’reinises 
cy the Voluutary Iss tion heirs, de Visees and personal repre- By virtu of the above stated writ of 
c bauimeus cupsent of i th t ves hie a of EX EUI Io. ’ pees" I 
ambers 4 jeposited in my office that sentati » and their : or nee ° aX | Ul \, oO , lire ed, ebalt ex- 
INCULD VIEW CONSTRUCTI the 5 cant oan ght. , tle = pose for Sale by Public Vendue, in Room 
CUMPAN) interest; a N cNO N)| b-16, at the COURT HOUSE, in Newark, 
Enea ehaes | : OWNER OR UWNE RS, his or their} on Tuesday, the 4th day of December, next, 
Offic i at inc ; heirs, devisees and persunal repre-| at 1 (Prevailing Time), all that 
es, and his, their or any of} certain parcel of land and premi- 
Offices k cessors in right, title Ji ses h particularly described, situ 
r a - ate, 1 City of Newark, 
ae Defendants Ik ssex 
D ‘s x moned and required to Biné in tie westerly line of 
f I ¥ sry & Danzig, Plain-| South Ninth Street at a point. therein 
. ae address is 744 Broad ; distant feet suutherly from the 
t Co ae “tee v an answer | s erly line of Eleventh Avenue; thence 
STAT : AP in il action, in| running westerly at right angles to South 
; s , a on . he First Presbyterian! Ninth Street 100 feet; thence southerly 
ioned. en the Y Nov. 22, 29 2 corporation of New| parailel with South Ninth Street 25 feet; 
b ¢ ol “a s a - <= Josiah James, et als,| thence easterly at right angles to South 
a duly executed an r ens = in the Superior Court; Ninth Street 100 feet to the westerly line 
ng to the dissu.uti s credi tors f my 308 " 35 days after No-|of S« Ninth Street; thence northerly 
executed by € ! subscriber : re “i ive of such date. If you e the place of 
‘ r t sir claims and panics ili to do so igment by default may be 
be s said deceased, re su for the relief demanded No. 163 South 
li aps Rahal s ilies y » ir ¢ > arse 
oe : e, or they n your answer ersey. 
MUNY WHERE‘ I me ing or il ate with the f the Judg- 
p Hand = riber . . Cle State House le is the 
name : at . : “Z A +X, in accordance Sixteen Hundred 
“ate in- ' 7 re: I with the » and procedure. | Seventy-eight Dollars and Sixty-eight Cents 
ix. a 7 This instituted to quiet 316,775.68), together with the costs of 
J. PATTEN r : t the FI irst Presby- | th sale . Hots lee 
‘torneys Secretary of State. \ real estate ¢ Newark, N. J., Oct. 29, 1956. : 
Nov. 22, 29, Dec. 6 $21 _ . as a cemetery NEIL G. DUFFY, Sheriff 
pers, ae - in the rear of Nathan H. Berger, Atterney. 
‘ Nf of the plaintiff | L.J.—-Nov. 8, 15, 22, 29 $31.50 
STATE UF NEW JEKSE) the City of | - - —_—- - 
+ DEPARTMENT UF STALE nty, Jersey You STATE OF NEW JERSEY 
nd data EKRTiFICATE UF DISSULUTIUN OZEF KO ure efendants because you claim or IE ‘ART MEN OF STATI 
Msi to whom these presenta may come I i li ecadl e) ed to own the same or some part ERTIFICATE OF DISSULUTION 
vet 7 x 2 the < nterest therein, or to hold a lien To all to whom these presents may come, 
a a a P A New Jer a Be gment You he i required iL ce thereon Greeting 
toe Me = ati cae ae a Ga , - t ASS UTE 7 8 Of | to serve won I p aintift’s Da Oct i er 30, 1936 WH RLAS lt appears to my satisfaction, 
, MUGS cor the voluntary diss eof |- ROSALI MORTON, Branford k of the Superior Court ) duly authenticated record of the procee 
= consent k me , i \ or I ANT SCOTT, - ngs xy o6the:) «voluntary dissolution thereof 
3 Co J S 435, 22. 29 $50.40 | by the unanimous cons of all the stock 
4S Sta Peat 5 a r ley womite in my office, that 
: . al pa rb en “ARMOR CORPORATION 
ases § Sess S Suy ( rs DE nts ara teat pea e 1 nepal ion of this 8 — ees 
a ° ‘ a} afte i : ge . SS e is situated Main Street, 
spital 2, Ns s at an CER’ [FICATE “OF DISSOLUTION he City o , County of Essex, 
ank vy. 22. 29 , 6.1 $11.97 aataut oP aless tor T , all to whom these presents may come, acs . H. Condit, Jr 
—— ' sreeting eo é it, , 
t ou W HERI pears to my satisfaction eis ume n and in charge thereof, 
ATION FOR r by ily d record of the proceed- pou hom process may be se rved), has 
S MES ntary dissolution thereof ied with the requirements of Title 14, 
ndersigned will consent of all the stock- rat s, Genera of Kevised Statutes 
é Court, Court J in my office , that , Jers ey, preliminary to the issuing 
“ LE of | § on December INCORPORATED : ; th : Cert :te of Dissolution. 
‘ sata of by afternoon for . his State, whose principal sOW THI REFORE, 1 i Secretary of 
tha cata . to assume the - i 1060 Broad Street, | state the State of New Jersey, Do Hereby 
day of 1956, file i BARBARA F. | <; « = ‘ ty of Essex, | ert hat the said corporation did, on the 
16 ¥ a duly executed and attest ed consen \D and JAMES p Patryn, la 2 se (Alexander C. Debnel, | Fourteenth day of November, 1956, file in my 
7 ing to the dissolution of said cor- ¥. ¢ of Essex and|- ing the ayent he rein and in charge thereof, office a duly executed and attested consent 
aie lssolutil [ aid ee - , . ) who served g y rit , te the inne t of aic = 
uctlo executed by ali the ck! BARBARA F. 4 aia am. On ipon mn ot yes Pies Ae ri w ing to th lisseiu si said cor 
rovi Which said consent and the and as natural e ne wy General aa? aah dateeia ee eee ed by a ihe stockholders 
i JANE PONDISH sects a rg . hereof, which said consent and the record 








proceedings aforesaid are now on hile preliminary to the issuing | o¢ ¢),. proceedings aforesa aire: uaek- aa ane 


said office as provided by law 8 a JA 





r YNTHIA 
MES FENTON PONDISH, infants. 








































€0 f thi 3 a of Dissolution 
rey ae eo seein ces Attorney ¢ é } aaa . t Secre p my said office as provided by law 
IN TESTIMONY WHEREOF, 1 | 36) xteanee ; resaid | | NOW: Tied le ee IN TESTIMONY WHEREOF, 1 
bave bereto t my ban j State of the State of New Jersey. Do Hereby 
fixed b ficia > ¢ Nort New Jersey N Certify that the said corporation did, on the have hereto set my hand and af- 
thin Ninetesath dae ro ; I , 22, 21 $13.23 Second day of November, 1956, file in ined Be eee Sek, i See 
ae See er oe Nocona a IU Pe ee bs my office a duly executed and attested con- this ourteenth day of November, 
pene aca nine hundred ae : . mm of said cor-| (Sea!) A.D., one thousand nine hundred 
7. co ade si ated: November ¢, o the stockholders and fifty-six. 
EDWARD J. PATTEN, 1F LENORE KENNEDY, deceased “ and the record LUWARKD J. PATTEN 
ren yo . Secretary of State. me the order of ADRIAN M are now on file Secretary of State. 
ov. 22, 29, Dec. 6 $21.60 F Surrogate of the County of r Jed by law. L.J.— Nov. 22, 29, Dee. 6 $21.60 
ce. = Essex y made, on the application of S WHEREOF, ciate ea eres 
the igned, Executor of said deceased, my hand and 
ST ATE OF NEW JE rs hereby gi ven to the ered tors of said $ a sea! 7 _Trenton STATE OF NEW JERSEY 
AB EPARTMENT OF STAT to the subscriber under of November, DEPARTMENT OF STATE 
[L! TIFICATE OF DISSOLUTION h their claims and demands thousand nine hundred CERTIFICATE OF bISSOLUTION 
INAL to whom these presents may come, agair tate of said deceased, within i. PATTEN To all to whom these presents may come, 
— 9: s rake this date, or they will be es, State EN, (sreeting 
E EAS, It appears to my D for r barred from presecuting or recovering 29 =" $21.60 WHIEKEAS [Tt appears to my satisfaction, 
authenticated record of ceed the same against the subscriber z i sa v » #uthenticated record of the proceed- 
the voluntary dissol: f FRANK J. MURRAY " a sas v utar lissolution thereof 
& is ment of all the stock- 





inanimous consent of TAKE NOTICE that the undersigned will 






1 in my flice that 





& MURRAY 





to the Essex County Court, at the 




















ertificate of Dissolution. 
THEREFORE, I, the Secretary of 
the State of New Jersey, Do E 3 
t the said corporati: yn did, 
of Novem er, 1956, 


deposited in y¥ office t : “ ly a 

Jerse .,. ERIBERG INC. 5 aioe a - Charles Street, | Court House, in the City of Newark, County COLONY CORP. 
tion of this State, : am rae c es x J of E x and State of New Jersey, on the his State, whose principal 
lated at No. 62 . tv, 26, 29, DE 6, 1s 5th y of December, 1956 at 2:00 p.m., is situated at No. 17 Academy Street, 
City of Newark, ( ao saaead , for idgment authorizing them to assume he City of Newark, County of Essex, 
New Jersey (Jac COURT the names of MURRAY ZEIDNER and of New Jersey (Lawrence L. Lasser, 
agent therein and in charge L 5 LORETTA ZEIDNER, respectively. beina the agent therein ard in charge thereof, 
hom process may be serv t ) A J G Morris Zeidner ipon whom process may be served). has 
with the requirements of s hd ys Yetta Zeidner r | with the rejuirements of Title 14, 
ons, General, of Revised ) S (cenera »* Revised Statutes 
Jersey, preliminary to the issuing ) . r S Ss “f Jerse prelim the issuing 

) NOTIC rs ssors f th Certif t of ion 

) 





18 r ate 

NOW th KEFORE, Secretary of 
rte at State of Ne w Jersey Ibo Hereby 

Certify that the said corporation did, on the 
- Ninth lay of November 1956 file in 
d attested consent 
ntion of said cor- 
the stockholders 
tid consent and the record 
fores@7id are now on file 


‘ 


I " 7 
md therefore 5 ie) 
J Urbanik, 
rik, Adele 
zyna Konie- 
zkowski are 
you may 
premises 














e ou igned will 
he ieues County Court 
in Newark, N. J. on 
1956 at 2 P.M. for a judgment 


the dissolution of sa 
executed by all the stock! 
which said consent and the 
proceedings aforesaid are now 


















ly said office as provided by law Stanis- he names of Nathaniel Harry . fie as provided by law 
IN TESTIMONY WHERE { Roman Gor- we Ida Phillips Stuart Ira IN TESTIMONY WHEREOF, I 
have hereto set my hand and af z a are made *. “Frances Joy Phillips. have Teto <etf my hand and af- 
fixed my official seal, at Trenton in ties may have Harry P henes, Rose fived mv official sea at Trenton, 
this Twentieth day of Nove r . JF s and premises by individual'y and as natural this Nint day of November, 
A.lI one thousand hund AND KOENIG t s Stuart Ira Phenes and Frances (Sea!) A.D., one thousand nine hundred 
and fif ty-six. r 15 956 J and fifty-six 
EDWARD J. PATTEN. I SCOTT Loui ’ ian, Attorney EDWARD J. PATTEN, 
_ Secretary of State. Clerk of Superior Court 58 Aldine St., Newark, N. J Seeretaru of State 
Nov. 29, Dec. 6, 13 $21.60 13 $18.27 LJ Nov. 22, 29 13 $68.67 L.J.—Nov. 15, 22, 29 & Dec. 5 $10.71 LJ Nov. 15, 22. 29 $21.60 
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State Bar of Arizona Uses Unauthorized : 
Practice Check List 





Sometime ago publicity was given to an unauthorized practice 
of law check list which had been prepared by the Wisconsin Bar 


Association. 


Numerous inquiries for copies of this check list have been 
received by the Wisconsin Bar Association, and the State Bar of 


Arizona has recently adopted the form with minor modifications. 


We are here reprinting the one recently adoy.ed in Arizona. 


It reads as follows: 
UNAUTHORIZED PRACTICE OF LAW CHECK LIST 
IN RE: 
ADDRESS: 
I. PERTINENT DATA 


ms Bank or banker 
B. Collection agency 
C. Real estate broker or salesman 
D. Justice of the Peace 
E. Notary Public 
F. Abstractor, or title insurance 
G. Accountant 
H. Insurance agent 
I. Other 
II. TYPE OF COMPLAINT 
A. Drafting of legal papers 
B. Giving legal advice for compensation or 
remuneration 
C. Appearing in Court 
dD: Other type of unauthorized practice 
III. AVAILABLE EVIDENCE 


A. 
edge of above unauthorized practices 


B 
edge of above unauthorized practices 
C. General reputation of alleged violator 
D 
other information considered important 
(Attach letter) 


if these materials are to be returned to sender 
(Attach list) 


IV. INFORMATION CONFIDENTIAL 
A. Do you desire that the information given 
on this sheet be kept confidential? 
Name 
Address 
Date 


ACTION OF THE COMMITTEE 


(PREPARE IN TRIPLICATE. Send original and one copy to State 
Retain third copy 


Bar of Arizona, Security Building, Phoenix. 


for our files.) 


Styled From Wisconsin State Bar. 


Hudson County Court Motion Schedule 


HUDSON COUNTY COURT 
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Chamber of Commerce Bldg., 
24 Branford Place, Newark, N. J. 
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Lawyers Are In Short 
Supply In California 
Hastings Dean Says 





(ACCN) 


Winnemucca, Nev. -s 
A critical shortage of lawyers 
exists in California, dean David 
E. Snodgrass of the University 
of California’s Hastings college 
of law said in an address at the 
recent Nevada state bar conven- 
tion here. 

Dean Snodgrass cited figures 
showing that the legal profes- 
sion has lagged far behind the 
medical profession, for instance, 
in expanding its membership 
during the recent years of tre- 
mendous California population 
galns. 

He said the state’s population 
has increased more than 90 per 
cent and the medical profession 
by 139 per cent since 1940, while 


the legal profession has gained 
only 42.4 per cent in the same 
period. 

Dean Snodgrass said Cali- 


fornia has less than 18,000 law- 
yers but 29,911 licensed physi- 
cians and surgeons. He noted 
that between 1941 and 1946 the 
State Bar of California actually 
shrank by one member. 

The legal educator said there 
is a surplus of job opportunities 


for lawyers and in this connec- 


tion declared: 
“One law school in San Fran- 


cisco has a list of 141 positions | 
for which lawyers are required, | 
Stu- | 


which it is unable to fill. 
dents with better-than-average | 
records are very difficult to find. | 

“Prospective employers who 
wait until graduation day are 
told that 
standing seniors must be made 
in advance of graduation. 

“In Los Angeles, offers of 
employment are being made at 
the beginning, rather than at 
the end of the year in which 
graduation occurs.” 

Dean Snodgrass observed that 
the solution, if there is a solu- 
tion, lies in two steps: 

“First, restriction of the right 
to take a bar examination in 
California to graduates. of 
schools which are approved by 


the American Bar Assn. 
“Second, acceptance by the 
committee of bar examiners, on 


a much broader basis than here- 
tofore, of the judgment of such 
schools with regard to the train- 
ing and fitness of their graduates 


to practice law in California. 
“It may be confidently pre- 
dicted that neither part of this 


solution will be approved, either 
by the Supreme court of Califor- 
nia, or by the legislature, during 
the next 10 years.” 


Dumont Announces 
Gubernatorial 
Candidacy 





Senate President Wayne Du- 
mont, Jr., today formally an- 
nounced his candidacy for the 


Republican nomination for gov- 


ernor at the state capital in 

Trenton. 

Sen. Dumont is the first Re- 
State Senator to be 


publican 


ected for a full term from War- 


ren County since 1878. In 1955 
- defeated former Assembly- 
1an James C. Jamieson, the gov- 


endorsed candidate, to 
win — 

en. Dumont was born in Pai- 
erson, June 25, 1914, and resided 
in Passaic County until 1940, 
when moved to Phillipsburg. 
He was — ated at -eaigeeier 
Acade Rg eee 
the Ur riversity of sonener sei 
Law School. 

Dumont served 


ernor'’s 


hi 
ne 


as Republican 
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ren from 1948 to 1952. He was 
elected Senate Majority Leader 
in 1955 and Senate President this 


ty Bar Association who d 
to serve on any of the stan 


ing or special committees 
year. the association to be f 
Sen. Dumont is a veteran of | for 1957 are requested to cor 
World War II and a member of | municate with Miss Cather! 
the New Jersey National Guard. | Stonaker. Librarian of 
He is an alumni trustee of La- | association. at the Librar 


trustee of 
also a 


fayette College and a 
Warren Hospital. He 
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